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North  Carolina's  1985  Legislation  in 
Public  Education 


by  Laurie  Mesibov 


Public  Schools 


As  calls  for  school  reform  resounded  across  the  nation. 
North  Carolina  legislators  listened  and  joined  the  chorus. 
Building  on  the  foundation  laid  in  previous  sessions,  the  1985 
)  General  Assembly  left  no  doubt  about  its  commitment  to 
improving  the  state's  public  schools.  This  year's  most  signifi- 
cant accomplishment  was  the  enactment  of  the  Basic 
Education  Program  ( BEP).  backed  up  by  funding  for  its  first 
two  years.  The  BEP  is  designed  to  guarantee  every  child 
in  public  school  access  to  an  adequate  education  program 
and  to  reduce  the  inequities  in  opportunities  that  have  made 
that  access  depend,  in  part,  on  where  a  child  attends  school. 
An  eight-year  phase-in  of  the  BEP  is  planned,  and  local 
boards  of  education  must  implement  the  BEP  as  funds  are 
provided. 

The  legislature  was  also  concerned  with  the  quality  of 
instruction  in  the  schools.  Bluntly  it  said  (Ch.  479,  SI).  "The 
General  Assembly  finds  that  it  is  essential  to  attract  and  re- 
tain the  best  people  in  teaching  and  school  administration. 
A  system  that  is  perceived  to  offer  low  wages,  lifetime  con- 
tracts, little  real  evaluation,  and  no  extra  pay  for  outstand- 
ing performance  cannot  do  that;  therefore  it  is  the  policy 
of  the  State  to  provide  an  adequate  base  salary  for  and  to 
encourage  differentiations  of  all  teachers  and  administrators." 
Teacher  salaries  were  raised,  and  a  four-year  Career 
Development  Pilot  Program  (CDP)  was  enacted.  It  is  hoped 
that  the  CDP,  a  performance-based  program  with  differen- 
tial pay  based  on  the  teacher's  initiative  and  desire  to  increase 
rofessional  activities  and  his  success  in  doing  so,  will 
develop  into  a  statewide  plan. 
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The  legislature  also  tightened  the  compulsory  atten- 
dance law;  mandated  a  study  of  teacher-preparation  pro- 
grams; lowered  class  size  in  grades  7,  8,  and  9;  and  authorized 
school  boards  to  enter  into  continuing  contracts  for  capital 
outlay  expenditures.  With  regard  to  education  in  the  1986 
short  session,  the  General  Assembly  is  expected  to  focus 
on  defining  the  funding  responsibilities  of  the  State  and  of 
local  governments  and  to  consider  making  the  Superintend- 
ent of  Public  Instruction  an  appointive  office. 

Appropriations 

State  appropriations  for  public  schools  total  over  $2 
billion  each  year  of  the  1985-87  biennium.  For  the  first  time, 
per-pupil  expenditures  will  reach  $2 ,000.  From  the  General 
Fund  Ch.  479  (S  1)  appropriates  to  the  Department  of  Public 
Education  (DPI)  $1,997,325,035  for  fiscal  1985-86  and 
$2,009,326,705  for  fiscal  1986-87.  From  the  Highway  Fund 
it  appropriates  $23,160,350  for  fiscal  1985-86  and  $22,115,034 
for  1986-87.  Two  special  statewide  acts,  Ch.  757  (S  182)  and 
Ch.  791  (S  489),  also  allot  money  for  public  schools.  Total 
appropriations  for  operations  of  the  public  schools  (including 
teachers'  salaries  but  not  counting  salary  increases  in  1984-85 
and  1985-86)  are  up  24.3  per  cent.  In  1984-85  the  total  was 
$1.6  billion,  in  1985-86  it  will  be  $2.0  billion. 

Basic  Education  Program 

The  BEP  addresses  two  goals  of  school  reform— equity 
and  quality.  It  will  provide  each  student  in  the  public  schools 
with  a  basic  level  of  instructional  programming  and  services, 
regardless  of  geographic  location  or  local  economic  factors. 
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The  BEP  is  also  designed  to  provide  a  rigorous  academic 
course  of  study  aimed  at  graduating  good  citizens  wiio  have 
both  the  skills  demanded  in  the  market-place  and  the  skills 
necessary  to  cope  with  and  enjoy  contemporary  society. 
The  State  Board  of  Education  (SBE)  is  required  to  adopt 
the  BEP  after  consultation  with  an  advisory  committee  that 
must  include  at  least  eight  members  of  local  boards  of  educa- 
tion. The  BEP  must  provide: 

—A  core  curriculum  for  all  students  that  takes  into 
account  the  special  needs  of  children  and  includes  ap- 
propriate modifications  for  the  learning  disabled,  the 
academically  gifted,  and  the  students  with  discipline  and 
emotional  problems. 
—A  set  of  competencies,  by  grade  level,  for  each  curriculum 

area. 
—A  list  of  textbooks  for  use  in  providing  the  curriculum. 
—Standards  for  student  performance  and  promotion  based 
on  the  mastery  of  competencies;  these  standards  are  to 
include  standards  for  graduation. 
—A  program  of  remedial  education. 
—Required  support  programs. 
—A  definition  of  the  instructional  day. 
—Recommendations  and  requirements  as  to  class  size. 
—Prescribed  staffing  allotment  ratios. 
—Material  and  equipment  allotment  ratios. 
—Standards  for  facilities. 
—Any  other  information  the  SBE  considers  appropriate  and 

necessary 
Instruction  must  be  offered  in  the  areas  of  arts,  communica- 
tion skills,  physical  education,  second  languages,  social 
studies,  and  vocational  education.  All  classes,  except  foreign 
languages,  must  be  taught  in  English. 

G.S.  115C-81  is  rewritten  to  provide  that  the  SBE  must 
adopt  rules  that  require  all  local  boards  of  education  to  im- 
plement the  BEP  on  an  incremental  basis  within  funds  ap- 
propriated for  that  purpose  by  the  General  Assembly  and 
by  units  of  local  government.  A  state  accreditation  program, 
as  developed  by  the  SBE,  will  be  used  to  monitor  the  im- 
plementation of  the  BEP. 

Local  boards  of  education  must  implement  the  BEP  in 
accordance  with  the  SBE  rules.  Local  pilot  programs  that 
deviate  from  the  BEP  may  be  authorized  on  an  annual  basis 
by  the  SBE  to  encourage  improvement  through  innovation; 
the  authorization  must  be  renewed  each  year.  The  standard 
course  of  study  remains  in  effect  until  its  components  have 
been  fully  incorporated  and  implemented  as  part  of  the  BEP. 
Expansion  funds  for  the  BEP  total  over  $86.8  million 
for  1985-86  and  S107.7  million  for  1986-87.  Among  the  most 
significant  appropriations  are: 
—Over  $30  million  each  year  to  reduce  to  26  the  class  size 


in  grades  7  and  8  and  to  27  in  grade  9.  More  than  1,300 
new  teachers  will  be  hired. 

—$5.25  million  in  1985-86  and  $10.5  million  in  1986-87  for 
free  remedial  summer  school  for  children  in  grades  3,  6, 
and  8.  Allotment  of  funds  will  be  based  on  the  number 
of  pupils  who  score  at  or  below  the  25th  percentile  on  the 
achievement  tests  given  in  grades  3,  6,  and  8. 

—Over  $30  million  for  expanded  efforts  to  prevent  dropouts 
in  high  schools,  middle  schools,  and  junior  high  schools. 
Over  700  counselors  will  be  hired. 

—Over  $22  million  for  mathematics,  science,  vocational 
education  equipment,  and  for  computers. 

—$1.6  million  in  1985-86  and  $3.2  million  in  1986-87  to  pro- 
vide a  school  finance  officer  in  each  county  beginning 
January  1,  1986. 

—Over  $8.4  million  for  professional  staff  development. 

Funds  are  also  provided  for  assistant  principals,  textbooks, 

instructional  aides,  and  several  other  items  and  to  enable 

school  systems  with  declining  enrollments  to  receive  ADM 

funding  based  on  the  prior  year's  average  daily  membership. 
It  is  the  goal  of  the  General  Assembly  that  the  BEP  be 

fully  funded  and  completely  operational  in  each  local  school 

administrative  unit  by  July  1,  1993. 

School  Career  Development 
Pilot  Program 

Convinced  that  salary  differentiation  is  essential  to  im- 
proving teaching  in  the  public  schools  but  concerned  over 
hasty  implementation  of  any  plan,  the  General  Assembly 
repealed  G.S.  115C-326.1.  the  1984  differentiation  program. 
In  its  place  Ch.  479  (S  1)  establishes  a  four-year  Career 
Development  Pilot  Program  (CDP),  beginning  in  the 
1985-86  school  year,  in  the  sixteen  administrative  units  al- 
ready selected  by  the  SBE.  The  first  year  of  the  CDP  is  a 
preparatory  period  during  which  a  local  coordinator  of  career 
development  is  employed  to  assist  with  planning.  During 
that  first  year  one  evaluator  for  each  96  employees  to  be 
evaluated  will  be  trained  in  evaluation  techniques  and  pro- 
cedures. The  SBE  will  set  standards  and  establish  training 
programs  for  these  evaluators.  Throughout  the  four  years, 
the  SBE  will  test  and  modify  the  CDP  with  the  goal  of 
developing  a  plan  that  can  eventually  be  used  statewide. 

The  plan  applies  to  instructional  personnel,  instructional 
support  personnel,  and  administrators  required  to  hold  cer- 
tificates. Advancement  depends  on  years  of  employment  at 
a  given  level,  the  results  of  comprehensive  evaluations,  and  ^ 
the  employee's  own  initiative.  School  personnel  other  than  M 
administrators  are  evaluated  on  the  basis  of  either  the  SBE's 
performance-appraisal  process  or  an  alternative  system 


yieveloped  by  the  local  unit  and  approved  by  the  SBE.  The 
local  superintendent  or  his  designee  is  responsible  for 
evaluating  administrators.  The  salary-differentiation  steps 
for  administrators  track  the  salary  steps  for  teachers.  Those 
employed  before  the  plan  is  implemented— on  July  1, 
1986— may  choose  whether  to  participate:  if  they  choose 
to  participate,  they  may  withdraw  from  the  plan  at  any  time; 
those  employed  after  June  30,  1986.  must  participate. 

Those  who  participate  and  successfully  complete  a 
30-hour  program  of  effective-teacher  training  receive  a  one- 
time stipend  of  $500.  The  statewide  allowance  for  master's 
degrees,  advanced  certificates,  and  earned  doctorates  is  not 
changed  by  the  plan. 

Levels  of  differentiation  are  defined  as  initial  status,  pro- 
visional status.  Career  Status  I,  and  Career  Status  II.  A 
teacher's  first  two  years  of  employment  are  at  the  initial- 
status  level.  Employees  at  this  level  will  be  evaluated  twice 
a  year  by  the  principal  and  twice  a  year  b>'  a  trained  evaluator: 
they  will  earn  a  base  monthly  salary  of  $1,568  in  1986-87. 
Provisional  status  covers  the  third  year  of  employment,  and 
the  1986-87  base  salary  is  $1,715.  The  principal  and  a  trained 
evaluator  each  evaluate  a  provisional-status  employee  twice 
a  year.  This  plan  continues  the  three-year  probationary  period 
"^  for  tenure  status  under  the  Fair  Employment  and  Dismissal 
/Act. 

At  the  end  of  the  third  year,  the  principal  and  the 
superintendent  must  recommend  the  teacher  for  Career 
Status  I  if  he  has  completed  the  30-hour  teaching  training 
program  and  his  evaluations  have  been  satisfactory.  If  either 
of  these  conditions  has  not  been  met,  the  principal  must 
recommend  that  the  teacher's  contract  not  be  renewed. 

If  the  provisional-status  teacher  is  re-employed,  that 
teacher  has  Career  Status  I  and  is  a  career  teacher  under 
G.S.  115C-325.  Career  Status  I  teachers  receive  a  salary  one 
step  over  the  state  base  salary  that  applies  to  them.  They 
must  be  evaluated  at  least  once  a  year  by  the  principal  and 
may  also  be  evaluated  by  a  trained  evaluator. 

No  earlier  than  the  third  year  at  Career  Status  I,  a  teacher 
may  apply  for  Career  Status  II.  During  the  year  of  applica- 
tion, the  teacher  must  be  evaluated  twice  by  the  principal 
and  twice  by  a  trained  evaluator.  The  principal  and  the 
superintendent  may  recommend  Career  Status  II  for  teachers 
whose  evaluations  have  been  "well  above  standard  or 
superior."  If  the  local  board  grants  Career  Status  II.  the  em- 
ployee receives  a  salary  of  two  steps  over  his  base  salary. 
Career  Status  II  teachers  may  apply  for  additional  (paid) 
V  responsibilities  during  the  10-month  school  year  and  for  sum- 
»ner  employment  in  teaching,  curriculum  development,  and 
^Rtaff  development. 

Teachers  who  have  already  earned  career  status  under 
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G.S.  115C-325  but  are  not  promoted  to  Career  Status  I. 
teachers  who  are  denied  promotion  from  Career  Status  I  to 
Career  Status  II.  and  teachers  who  are  reclassified  from 
Career  Status  II  to  Career  Status  I  because  of  a  drop  in  per- 
formance may  request  a  review  of  that  decision  by  an  ap- 
peals panel.  The  panel  has  three  members— one  chosen  by 
the  principal  with  the  approval  of  the  superintendent,  one 
chosen  by  the  employee,  and  one  chosen  jointly  by  the  prin- 
cipal and  the  employee.  The  panel  reports  to  the  local  board, 
and  the  board  is  responsible  for  final  action.  An  involun- 
tary reclassification  is  not  a  demotion  for  the  purposes  of 
G.S.  115C-325.  Also,  a  teacher  may  voluntarily  move  to  a 
lower  level  on  the  ladder. 

The  CDP  does  not  authorize  caps  or  quotas  for  the  levels 
of  differentiation,  but  it  permits  the  SBE  to  study  a  unit's 
staffing  patterns  and  performance  evaluations  if  there  is 
evidence  of  improper  placement  or  evaluation  of  employees. 

Finance 

Central  payroll.  In  an  effort  to  insure  account  ability 
in  the  use  of  state  education  funds  by  local  school  systems, 
in  1984  the  General  Assembly  mandated  implementation 
of  a  central  payroll  system.  Ch.  757  (S  182)  rewrites  G.S. 
115C-12(18)  to  modify  that  system  in  several  ways,  but  the 
system  remains  mandatory  for  all  units.  The  SBE  is  now 
required  to  develop  and  implement  a  central  payroll  system 
that  will  include  all  state-funded  and  federally  funded 
employees  of  the  local  school  administrative  units  by  the 
1987-88  school  year.  Payments  through  the  system  must  be 
made  by  electronic  transfer  of  funds,  with  two  exceptions. 
The  SBE  may  authorize  payment  by  payroll  check  to  cer- 
tain classes  of  temporary  employees,  and  employees  who 
have  received  at  least  one  payroll  check  from  an  ad- 
ministrative unit  when  that  unit  comes  into  the  central  system 
may  choose  to  be  paid  by  check.  All  employees  paid  through 
the  system  must  be  paid  monthly  on  one  of  two  statewide 
payroll  dates  set  by  the  SBE.  Payments  from  nonstate  and 
nonfederal  funds  will  be  made  through  local  payroll  systems 
after  the  unit  is  included  in  the  central  payroll  system  unless 
the  unit's  board  of  education  asks  that  payments  be  made 
through  the  central  system.  The  responsibility  for  implement- 
ing the  central  payroll  system  is  with  the  Controller's  Of- 
fice. Disclosure  of  confidential  information  by  a  member 
of  the  SBE.  by  the  Superintendent  of  Public  Instruction,  or 
by  any  employee  in  the  SBE  or  DPI  office  is  a  misdemeanor. 

Continuing  contracts  for  capital  outlay  expenditures. 
In  action  sought  by  many  local  boards  of  education,  Ch.  783 
(H  996)  amends  the  School  Budget  and  Fiscal  Control  Act 
to  permit  boards  of  education  to  enter  into  continuing  con- 
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tracts  for  capital  outlay  expenditures.  The  board  may  do  this 
only  if  (1)  the  budget  resolution  for  the  year  the  contract  is 
entered  into  includes  an  appropriation  for  that  year's  por- 
tion of  the  total  obligation,  (2)  an  unencumbered  balance 
remains  in  the  appropriation  sufficient  to  pay  that  year's 
obligation,  and  (3 )  the  county  commissioners  have  approved 
the  expenditures  by  a  resolution  that  binds  the  commissioners 
to  appropriate  funds  in  subsequent  years  to  meet  obligations 
under  the  contract. 

Lease-purchase  contracts  for  automobiles.  Ch.  436 
(H  97)  amends  G.S.  115C-47  and  -522(a)  to  permit  local 
boards  of  education  to  purchase  automobiles  by  installment 
contracts  that  create  a  security  interest  in  the  automobile. 
These  lease-purchase  contracts  must  provide  that  the  only 
recourse  for  default  in  payment  is  the  return  of  the 
automobile.  The  taxing  power  of  the  county  or  state  may 
not  be  pledged  to  secure  any  money  due  the  seller.  The  con- 
tracts are  subject  to  most  provisions  of  Article  8  of  G.S. 
Chapter  159,  which  requires  the  approval  of  a  contract  by 
the  Local  Government  Commission. 

Clear  proceeds  of  penalties,  forfeiture,  and  fines. 
Ch.  779  (H  1079)  amends  G.S.  115C-47  to  define  the  "clear 
proceeds"  of  all  penalties,  forfeitures,  and  fines— which  Ar- 
ticle IX,  section  7,  of  the  State  Constitution  gives  to  local 
boards  of  education.  The  proceeds  include  the  full  amount 
collected,  reduced  only  by  the  actual  costs  of  collection;  these 
costs  are  limited  to  10  per  cent  of  the  amount  collected. 

Savings  and  loan  associations.  Ch.  246  (S  175)  amends 
G.S.  115C-443  and  -444(a)  to  permit  local  boards  of  educa- 
tion to  invest  idle  cash  in  savings  and  loan  associations  and 
to  designate  savings  and  loan  associations  as  official 
depositories.  Formerly  only  banks  and  trust  companies  could 
be  used  tor  these  purposes. 

Finance  officers.  As  mentioned  in  the  discussion  of 
the  BEP,  Ch.  479  appropriates  funds  to  provide  a  school 
finance  officer  for  each  county  beginning  January  1,  1986. 
If  a  county  contains  more  than  one  local  school  ad- 
ministrative unit,  the  funds  allocated  will  be  determined  on 
the  basis  of  the  total  average  daily  membership  (ADM)  in 
the  county.  The  allotment  must  be  prorated  on  the  basis  of 
the  ADM  in  each  unit,  though  all  units  may  agree  to  com- 
bine funds.  Beginning  July  1,  1986,  each  finance  officer  paid 
with  state  funds  must  meet  standards  that  will  be  set  by  the 
SBE. 

School  Finance  Pilot  Project.  Ch.  646  (S  690)  con- 
tinues the  School  Finance  Pilot  Project  established  by  Ch. 
761,  N.C.  Sess.  Laws  1983,  through  the  1987-88  fiscal  year. 
This  project  is  designed  to  evaluate  alternative  means  of 
distributing  funds  to  local  school  administrative  units. 

Cash  management.  School  administrative  units  and 


their  officers  and  employees  are  subject  to  the  new  cash 
management  act,  Ch.  709  (S  394),  with  respect  to  both 
moneys  required  by  law  to  be  deposited  with  the  State 
Treasurer  and  moneys  made  available  to  the  unit  for  expen- 
ditures by  warrants  drawn  on  the  State  Treasurer.  This  act 
provides  that  funds  must  be  handled  according  to  techniques 
and  procedures  designed  to  maximize  the  interest-bearing 
investment  of  cash  and  to  minimize  idle  and  nonproductive 
cash  balances.  The  Governor  is  to  develop  and  implement 
a  uniform  statewide  plan  to  implement  this  policy.  Willful 
or  continued  failure  of  an  employee  to  follow  this  policy  and 
plan  is  sufficient  cause  for  immediate  dismissal. 

Funding  responsibilities.  The  General  Assembly  left 
unresolved  a  major  issue,  the  division  of  responsibility  for 
school  funding.  The  Senate  passed  S  49,  which  defines  the 
funding  responsibilities  of  the  state  and  county  governments. 
The  state  would  fund  the  instructional  program,  and  local 
governments  would  be  responsible  for  building,  maintain- 
ing, and  operating  school  buildings  and  grounds.  The  House 
of  Representatives  will  consider  action  on  the  bill  in  the  1986 
short  session.  In  addition,  Ch.  790  (S  636)  authorizes  the 
Legislative  Research  Commission  to  study  school  financ- 
ing issues. 

Employees 

Salaries.  Believing  that  better  pay  for  teachers  leads 
to  better  schools  and  that  teachers  deserve  compensation 
commensurate  with  their  responsibilities,  the  General 
Assembly  gave  certified  employees  a  substantial  raise  tor 
the  second  year  in  a  row  (the  1984  raise  was  14.8  per  cent). 
Instead  of  an  across-the-board  percentage  increase,  Ch.  479 
(S  1)  requires  variable  half-step  increases  based  on  the  length 
of  employment.  Those  employed  two  or  more  years  or  full 
school  terms  receive  four  half-steps  (9.6  per  cent);  those 
employed  one  to  two  years  or  full  school  terms  two  half- 
steps  (4.8  per  cent);  those  employed  less  than  a  year  or  full 
school  term  did  not  receive  a  raise.  There  was  no  change 
in  the  salary  steps  themselves,  but  an  additional  step  was 
added. 

Noncertified  employees  received  a  5  per  cent  across- 
the-board  increase  and  two  half-step  increases.  Ch.  479  also 
sets  a  minimum  monthly  salary  of  $758  for  full-time  noncer- 
tified employees  paid  from  state  funds. 

Master's  degree  pay.  Ch.  757  (S  182)  provides  that 
teachers  who  were  awarded  a  higher  teaching  certificate  from 
September  1,  1980,  through  June  30,  1985,  because  they  had  ^»- 
received  a  master's  degree  are  entitled  to  credit  for  all  ^ 
teaching  experience  earned  previously  in  determining  their 
salary.  This  legislation  has  the  effect  of  adding  an  additional 


jstep  to  salaries  for  these  teachers,  thereby  treating  them  in 
the  same  manner  as  those  who  earned  master's  degrees  before 
1980-81. 

Teachers'  leave  pilot.  Ch.  791  (S489)  requires  the  SBE 
to  implement  a  two-year  pilot  program  on  teachers'  leave 
policies  in  three  administrative  units.  In  these  units  at  the 
end  of  each  school  year,  teachers  who  are  not  permitted  to 
take  annual  leave  on  days  when  school  is  in  session  may 
choose  either  to  be  paid  $50  a  day  for  the  first  three  sick- 
leave  days  and  two  personal-leave  days  not  taken  or  to  ac- 
cumulate these  leave  days.  The  SBE  must  monitor  the  pro- 
gram to  determine  whether  it  has  a  positive  effect  on  test 
scores  and/or  teacher  morale. 

Certified  school  personnel  evaluation  pilot.  Ch.  479 
(S  1)  requires  the  SBE  to  develop  and  implement  a  certified 
school  personnel  evaluation  pilot  program  for  teachers,  prin- 
cipals, and  assistant  principals  in  nine  administrative  units 
that  volunteer  and  are  selected  by  the  SBE.  Teachers  will 
be  evaluated  by  means  of  the  performance-appraisal  pro- 
cess already  developed  by  the  SBE;  the  SBE  is  to  devise 
a  separate  performance-appraisal  instrument  for  evaluating 
principals  and  assistant  principals.  Evaiuators  will  be 
selected  and  trained  by  the  SBE,  and  employees  will  be  given 
^  .the  results  of  their  evaluations.  The  program  will  be  planned 
/during  the  period  from  July  1,  1985,  to  June  30,  1986,  and 
implemented  from  July  1,  1986,  through  June  30,  1990. 

Fair  Employment  and  Dismissal  Act.  Ch.  791  (S489) 
amends  G.S.  115C-325  to  extend  the  coverage  of  the  Fair 
Employment  and  Dismissal  Act  to  all  teachers  in  the  Juvenile 
Evaluation  Center,  the  C.A.  Dillon  School,  the  Dobbs 
School  for  Girls,  Samarkand  Manor,  and  Stonewall  Jackson. 
The  applicability  of  G.S.  115C-325  to  these  teachers  had  been 
repealed  in  1984. 

Summer  employment  for  science  and  mathematics 
teachers.  Seven  hundred  science  and  mathematics  teachers 
in  grades  9-12  will  be  employed  for  six  weeks  during  the 
summer  to  teach  summer  schtx^l  or  conduct  other  classroom- 
related  activities.  Funds  are  to  come  from  the  appropria- 
tion in  Ch.  479. 

Sub.stitute  teacher  pay.  Ch.  479  increases  pay  for 
substitute  teachers  by  the  same  percentage  that  full-time 
teachers  receive  whenever  cost-of-living  salary  increases 
are  funded. 

Quality  Assurance  Program.  The  funds  appropriated 
in  Ch.  479  for  fiscal  1985-86  include  $200,000  to  be  used 
to  implement  the  on-the-job  training  components  of  the 
Quality  Assurance  Program.  Components  for  which  these 
funds  may  be  spent  include  programs  in  staff  development 
nd  training  for  initially  certified  personnel,  release  time 
and  travel  for  mentors  and  members  of  support  team,  train- 
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ing  materials,  and  training  for  evaiuators.  The  SBE  will 
allocate  funds  to  local  units  on  the  basis  of  $100  for  each 
initially  certified  person  in  each  unit  during  1985-86. 

Prospective  principals.  Ch.  479  appropriates  $316,000 
for  assessment  centers  to  evaluate  prospective  principals. 

School  psychologists.  Ch.  734  (H  1022)  provides  that 
persons  certified  by  the  SBE  as  school  psychologists  and 
employed  by  DPI  or  local  boards  of  education  need  not  be 
licensed  under  the  Practicing  Psychologists'  Licensing  Act 
(G.S.  90-270.4)  in  order  to  perform  the  duties  for  which  they 
are  employed. 

Health  coordinators.  Ch.  791  (S  489)  appropriates 
$128,552  each  year  of  the  biennium  to  pay  for  four  addi- 
tional local  health  coordinators.  Local  administrative  units 
are  to  submit  plans  to  the  SBE  that  will  allocate  the  funds 
to  those  units  that  demonstrate  the  greatest  need. 

School  social  workers.  Ch.  686  (S  735)  makes  atten- 
dance counselors  "school  social  workers"  but  does  not 
change  their  responsibilities  under  G.S.  115C-381  and -382. 
The  SBE  is  to  establish  qualifications  for  school  social 
workers,  but  G.S.  115C-381  is  amended  to  provide  that  per- 
sons now  employed  as  attendance  counselors  are  deemed 
qualified  as  school  social  workers,  subject  to  the  local  board's 
approval . 

Good  Samaritan  protection.  Ch.  642  (S  237)  amends 
G.S.  lL5C-307(c)  to  provide  that  any  public  school  employee 
designated  by  the  board  of  education  or  its  designee  to  pro- 
vide medical  care  to  students  may  not  be  held  liable  for  any 
act  or  failure  to  act  related  to  that  care  except  for  gross 
negligence,  wanton  conduct,  or  intentional  wrongdoing.  This 
act  also  extends  to  volunteers  authorized  by  the  board  or  its 
designee  to  give  emergency  health  care  to  students. 

Attendance 

Compulsory  attendance.  Changes  in  the  compulsory 
attendance  law  reflect  several  concerns:  excessive  absences 
may  seriously  impair  learning;  parents  may  neglect  or  be 
unable  to  fulfill  their  duty  to  see  that  their  children  are  in 
school;  and  children  are  protected  when  responsible  adults 
know  where  they  are.  Ch.  297  (H  558)  amends  G.S.  1I5C-378 
in  three  ways.  (I)  Parents  are  required  to  notify  the  school 
of  the  reasons  for  each  known  absence  of  the  child.  Each 
local  board  of  education  must  set  a  policy  for  time  and  man- 
ner of  notification.  (2)  The  principal,  or  her  designee,  must 
let  the  parents  know  when  a  child  has  more  than  three  unex- 
cused  absences;  after  not  more  than  six  unexcused  absences, 
she  must  notify  them  by  mail  that  they  may  be  violating  the 
compulsory  attendance  law  and  could  be  prosecuted  if  the 
absences  cannot  be  justified  under  state  or  local  board 
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policies.  After  10  accumulated  unexcused  absences  in  a 
school  year,  the  principal  must  review  any  report  of  the 
school  social  worker  and  confer  with  the  student  and  his 
parents,  if  possible.  If  the  principal  determines  that  the 
parents  have  received  notification  of  the  law  and  have  made 
a  good-faith  effort  to  comply,  she  may  file  a  complaint  with 
a  juvenile  intake  counselor  under  G.S.  7A-561.  If  the  prin- 
cipal determines  that  the  parents  did  not  make  a  good-faith 
effort,  she  must  notify  the  district  attorney.  (3)  The  number 
of  unjustified  absences  required  to  establish  a  prima  facie 
case  that  the  parents  are  responsible  for  the  absences  is  re- 
duced from  30  to  10. 

School  Calendar 

School  closings.  The  General  Assembly  was  concerned 
not  only  that  students  attend  school  when  it  is  in  session  but 
also  that  schools  be  open  the  full  180  days  each  year.  Ch. 
791  (S  489)  amends  G.S.  115C-84(c)  to  reduce  from  five  to 
two  the  number  of  days  on  which  students  and  teachers  may 
be  excused  from  attending  because  of  hazardous  weather 
conditions  or  other  emergencies  without  requiring  that  the 
days  be  made  up  or  affecting  teachers"  pay.  The  local  board 
may  excuse  attendance  on  a  third  day  if  the  last  day  of  school 
would  otherwise  be  a  Monday. 

School  calendar  study.  Ch.  792  (H  344)  appropriates 
$7,500  for  fiscal  1985-86  for  a  sixteen-member  Legislative 
Study  Commission  on  the  Public  School  Calendar.  Issues 
to  be  studied  include  whether  there  should  be  a  uniform  date 
for  the  opening  of  school,  how  to  insure  that  schools  are 
open  180  days  each  year,  and  when  teachers  should  be  per- 
mitted to  take  vacation  time. 

Children  with  Special  Needs 

Administrative  appeals.  Ch.  412  (S  391),  which 
amends  G.S.  115C-116,  makes  significant  changes  in  the  pro- 
cedures for  administrative  appeals  hearings  regarding  the 
education  of  children  with  special  needs.  DPI  is  authorized 
to  name  an  impartial  hearing  officer  approved  by  the  SBE 
(now  the  local  board  selects  the  hearing  officer)  from  a  list 
it  prepares  after  a  list  of  prospective  hearing  officers  is  sub- 
mitted to  the  local  board  and  the  parent,  each  of  whom  is 
permitted  to  strike  an  equal  number  of  names.  The  technical 
rules  of  evidence  do  not  apply  at  either  the  local  or  state 
hearing.  In  the  past,  the  rules  of  evidence  did  apply  unless 
the  evidence  was  not  reasonably  available  under  the  rules. 

Placement.  Ch.  465  (H  337)  amends  G.S.  115C-115(3) 
regarding  the  placement  of  a  child  with  special  needs  in  an 
LEA  (local  educational  agency)  other  than  the  one  he  would 


normally  be  assigned  to.  If  both  superintendents  determine! 
that  such  a  placement  is  the  most  cost-effective  way  to  educate 
the  child,  the  two  LEAs  must  agree  concerning  the  payment 
for  these  services,  and  the  state  need  not  provide  additional 
funds.  Under  the  previous  statute,  the  state  paid  a  portion 
of  the  costs  and  the  decision  was  made  by  the  State 
Superintendent. 

Disciplinary  suspensions.  Ch.  464  (H  366)  amends 
G.S.  115C-112(a)  to  require  that  the  special  procedures  for 
disciplinary  suspensions  of  children  with  special  needs  be 
used  when  the  child  is  suspended  for  more  than  a  total  of 
ten  days  during  the  school  year. 

Transportation.  Ch.  479  (S  1)  amends  G.S.  115C-250(a) 
to  prohibit  local  boards  of  education  from  using  public  funds 
to  provide  special  transportation  for  handicapped  students 
unless  these  smdents  are  unable,  because  of  their  handicaps, 
to  ride  the  regular  school  buses.  The  definition  of  "related 
services"  in  G.S.  115C-108  is  changed  to  conform  with  this 
restriction. 

Ch.  479  also  permits  local  boards  to  purchase  funds  ap- 
propriated to  DPI  for  contract  transportation  for  buses  and 
minibuses  with  exceptional  children  unable  to  ride  the  regular 
buses. 

Miscellaneous.  Ch.  479  requires  the  SBE  to  develop 
staffing  ratios  for  administrators  of  special  day-school  pro- 
grams that  serve  only  handicapped  students. 

Ch.  479  also  states  that  it  is  the  General  Assembly's  in- 
tent that  funds  appropriated  in  the  budget  line  item  "State 
aid— exceptional  children"  and  the  allocations  of  regular 
positions  to  local  school  administrative  units  for  children 
with  special  needs  be  used  to  benefit  these  children  direct- 
ly. Each  local  superintendent  must  account  for  the  proper 
use  of  these  positions. 


Legislative  Oversight 

Because  of  the  scope  and  cost  of  the  reform  initiatives 
it  adopted,  the  General  Assembly  enacted  several  measures 
to  ensure  legislative  oversight  of  the  new  programs. 

Ch.  479  (S  1)  requires  the  Joint  Legislative  Commis- 
sion on  Governmental  Operations  to  oversee  the  initiatives 
enacted  by  the  General  Assembly,  including  the  career  lad- 
der pilot  program,  the  implementation  of  the  Basic  Educa- 
tion Plan,  the  school  administrator  training  programs,  and 
the  planning  for  the  Advancement  Center  for  Teachers. 

Ch.  479  also  requires  that  a  pilot,  experimental,  or  model  ^' 
program  be  shown  as  a  separate  budget  item  and  be  con-,^^ 
sidered  an  expansion  item  until  a  succeeding  General^ 
Assembly  reapproves  it.  Any  new  program  funded  through 


^ 


a  special  appropriations  bill  must  be  designated  a  pilot,  ex- 
perimental, or  model  program. 

Ch.  757  (S  182)  appropriates  $123,277  each  year  of  the 
biennium  to  the  General  Assembly  for  reviewing  and 
evaluating  new  programs  and  for  establishing  a  liaison  Of- 
fice of  Planning  and  Development  in  DPI  to  monitor  the 
development  of  subject-area  tests  for  the  BEP,  the  implemen- 
tation of  other  new  programs,  and  the  new  Competency- 
Based  Curriculum. 

State  Board  of  Education 

Ch.  479  (S  1)  amends  G.S.  115C-10  to  prohibit  a  public 
school  employee,  whether  paid  from  state  or  local  funds, 
or  that  persons  spouse  from  serving  as  an  appointive  member 
of  the  SBE.  This  prohibition  extends  to  employees  of  DPI 
and  their  spouses. 

Ch.  479  also  directs  the  SBE  to  examine  the  new 
Competency-Based  Curriculum  to  insure  that  it  gives  em- 
phasis to  American  and  family  values. 


Superintendent  of 
Public  Instruction 

Ch.  479  amends  G.S.  115C-21(a)(l)  so  that  all  appoint- 
ments of  administrative  and  supervisory  personnel  to  the 
staff  of  DPI  are  under  the  Superintendent  of  Public  Instruc- 
tion's control  and  management,  not  the  SBE's. 

Ch.  790  (S  636)  authorizes  the  Legislative  Research 
Commission  to  study  the  Superintendent  of  Public  Instruc- 
tion and  the  State  Board  of  Education. 

The  Senate  passed  S  46,  which  would  amend  the  Con- 
stitution to  make  the  Superintendent  of  Public  Instruction 
an  appointive  rather  than  elective  office.  The  bill  may  be 
considered  bv  the  House  in  1986. 
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authority  to  permit  the  possession  or  consumption  of  beer 
or  wine  on  public  school  property.  But  wine  may  be  used 
for  sacramental  purposes  by  a  church  or  minister  in  a  public 
school  building  if  the  board  approves. 

Tuition.  Local  boards  may  no  longer  charge  tuition  to 
students  over  18  years  old,  a  result  particularly  sought  by 
advocates  for  children  with  special  needs.  Reversing  1984 
legislation,  Ch.  780  (S  291)  states  that  tuition  must  be  free 
of  charge  to  everyone  under  21  years  old  who  has  not  com- 
pleted a  standard  high  school  course  of  study.  G.S.  115C-1, 
366.1,  -109,  -124,  and  -128  are  amended  accordingly.  Addi- 
tional state  appropriations  for  fiscal  1985-86  and  86-87  will 
not  make  up  any  lost  tuition  charges. 

Student  records.  Ch.  268  (H  271)  amends  G.S. 
115C^02  to  permit  local  boards  to  choose  where  a  student's 
records  will  be  kept  after  he  graduates  or  should  have 
graduated.  Formerly  the  records  were  to  be  kept  in  the  "ap- 
propriate school." 

Insurance.  Ch.  527  (S  742)  amends  G.S.  115C-42  to 
allow  boards  to  purchase  liability  insurance  from  a  qualified 
insurer  as  determined  by  the  Department  of  Insurance  as 
well  as  from  insurance  companies  licensed  and  authorized 
to  execute  insurance  contracts  in  North  Carolina. 

Vocational  education  products.  Ch.  491  (S  1)  amends 
G.S.  115C-159  so  that  local  boards  must  adopt  rules  for 
disposing  of  services,  products,  and  properties  generated 
through  vocational  education  activities.  Boards  need  no 
longer  follow  G.S.  II5C-518  for  disposing  of  this  type  of 
school  property. 

Other  powers.  Local  boards  of  education  were  also  em- 
powered to  enter  into  continuing  contracts  for  capital  outlay 
expenditures  and  into  lease-purchase  contracts  for 
automobiles  and  to  use  savings  and  loans  associations.  See 
the  section  on  finance  for  a  more  complete  discussion. 


Local  Boards  of  Education— Powers 

Moment  of  silence.  After  the  United  States  Supreme 
Court's  ruling  in  Wallace  v.  Jaffree.  105  S.Ct.  2479  (1985), 
the  General  Assembly  quickly  enacted  Ch.  637  (H  1410), 
which  amends  G.S.  I15C^7  to  permit  local  boards  of  educa- 
tion to  authorize  a  moment  of  silence  each  day  at  the  begin- 
ning of  the  first  class  in  all  grades.  The  period  of  silence 
must  be  totally  and  completely  unstructured  and  free  of 
guidance  or  influence  of  any  kind  from  any  source.  The 
teacher  may  not  suggest  that  this  moment  be  used  for 
I  prayer— though,  of  course,  a  student  may  pray  silently. 

Use  of  alcohol  on  school  property.  Ch.  566  (H  1066) 
deletes  from  G.S.  18B-301{0(7)  and  -103(8)  local  boards' 


Local  Boards  of  Education- 
Elections 

Vacancies.  Ch.  405  (H  849)  amends  G.S.  115C-37  so 
that  no  vacancy  is  created  if  a  new  school  board  member 
does  not  take  the  oath  of  office  on  time  (on  or  before  the 
first  Monday  in  December  after  the  election).  But  it  does 
require  local  boards  to  meet  in  December  following  an  elec- 
tion and  also  requires  newly  elected  members  to  take  the 
oath  at  that  meeting.  This  act  also  specifies  that  board 
members  are  to  take  the  oath  in  Article  VI,  section  7,  of  the 
North  Carolina  Constitution.  Failure  of  a  person  appointed 
to  fill  a  vacancy  to  take  the  oath  within  30  days  no  longer 
creates  a  vacancy. 
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Candidates.  Ch.  404  (H  746)  fills  a  gap  in  the  law  by 
defining  (in  G.S.  115C-37)  the  procedure  for  selecting  an 
alternate  candidate  in  nonpartisan  school  board  elections 
if  the  candidate  dies  or  becomes  disqualified  between  the 
close  of  the  filing  period  and  the  election.  If  this  occurs, 
the  county  board  of  elections  must  reopen  the  filing  period 
and  reprint  the  ballots  if  possible.  If  time  does  not  permit 
this,  any  votes  cast  for  a  deceased  or  disqualified  candidate 
will  not  be  considered. 

Terms.  Ch.  768  (S  711)  proposes  amendments  to  the 
North  Carolina  Constitution  that  provide  for  election  of 
statewide  officials  in  the  fall  of  odd-numbered  years.  If  the 
amendments  are  approved  in  a  statewide  referendum,  then 
the  term  of  any  elected  officer  whose  office  is  established 
by  statute,  whether  public  or  local,  whose  term  was  to  ex- 
pire in  1988  would  be  extended  to  the  same  date  in  1989. 
Terms  of  elected  officers  set  to  expire  in  1990  are  extended 
to  the  same  date  in  1991,  and  terms  that  were  to  expire  in 
1992  would  be  extended  to  1993.  After  Ch.  768  was  ratified, 
its  sponsor  introduced  S  854,  which  provides  that  a  public 
or  local  act  that  provides  for  the  election  of  members  of  a 
local  school  board  in  an  even-numbered  year  is  amended 
to  provide  for  the  elections  in  the  next  odd-numbered  year 
after  the  even-numbered  years  specified  in  the  local  act.  S 
854  passed  the  Senate  and  may  be  considered  in  the  House 
in  1986. 

Testing 

Ch.  409  {S  225)  amends  G.S.  115C-178  so  that  high 
school  students  will  have  their  first  opportunity  to  take  the 
competency  test  required  for  graduation  in  the  tenth  grade 
rather  than  in  the  eleventh  grade.  Ch.  409  also  amends  G.S. 
115C-189  so  that  the  annual  statewide  ninth-grade  testing  pro- 
gram in  basic  subjects  will  instead  be  given  in  the  eighth 
grade.  Tests  administered  in  the  first,  second,  third,  and  sixth 
grades  will  continue. 

Ch.  479  (S  1)  provides  that  for  end-of-course  competency 
tests,  the  SBE  may  not  impose  a  passing  score,  but  the  score 
may  be  used  in  grading  and  in  making  administrative  recom- 
mendations. DPI  must  use  $946,500  of  the  funds  ap- 
propriated to  it  in  each  year  of  the  biennium  to  develop  the 
competency-based  testing  programs.  Ch.  757  (S  182)  requires 
DPI  to  use  $50,000  each  year  to  develop  subject-area  tests 
to  implement  the  BEP. 

Class  Size 

Ch.  479  (S  1)  rewrites  G.S.  115C-301(d)  to  eliminate 
specific  class-size  maximums.  It  substitutes  a  more  general 


requirement  that  local  boards  maintain  unit-wide  average! 
class  size  no  higher  than  the  average  allotment  ratio  of 
teachers  to  students  in  each  grade  level  funded  by  the  General 
Assembly  for  the  school  year.  The  General  Assembly  may 
not  appropriate  funds  for  higher  unit-wide  class  averages 
than  the  average  for  which  state  funds  were  provided  during 
the  1984-85  school  year.  A  class  may  not  have  more  than 
three  students  above  the  unit-wide  average  class  size  for  that 
grade  level,  except  as  authorized  by  the  SBE  in  classes  such 
as  physical  education  and  music.  The  SBE  may  permit  tem- 
porary deviations,  but  only  in  exceptional  circumstances. 
The  maximum  equivalent  daily  student  load  for  a  teacher 
in  grades  7-12  is  150. 

Vocational  Education 

Program  standards.  Ch.  479  (S  1)  sets  standards  for 
approval  of  vocational  education  programs.  Beginning  with 
the  1986-87  school  year,  the  SBE  may  not  approve  any  local 
plans  or  applications  for  programs  unless:  (1)  the  programs 
accord  with  the  purposes  of  G.S.  115C-151;  (2)  programs  and 
courses  are  not  duplicated  within  the  administrative  unit 
except  under  limited  circumstances;  (3)  the  need  for  each 
current  job-skill  program  is  documented;  (4)  the  need  for, 
each  new  program  is  documented;  and  (5)  all  programs  are 
responsive  to  changes  in  technology,  the  work  force,  and 
the  development  of  students. 

Study.  Ch.  479  also  requires  the  Joint  Legislative  Com- 
mission on  Governmental  Operations  to  study  the  current 
status  of  vocation  and  technical  education  and  teacher  train- 
ing offered  in  the  public  schools,  community  college  institu- 
tions, proprietary  schools,  and  universities.  The  Commis- 
sion is  to  recommend  a  more  effective  and  efficient  delivery 
system  for  vocational  and  technical  education. 

Distribution  of  funds.  Ch.  757  (S  182)  sets  out  a  for- 
mula for  distributing  state  vocational  education  funds  to 
secondary  school  programs  in  order  to  insure  a  more  bal- 
anced distribution  of  the  state  and  federal  funds  allocated 
for  disadvantaged  and  handicapped  students. 

Ch.  479  permits  DPI  to  use  $7,334,765  of  its  1985-86 
funds  to  provide  local  school  administrative  units  with  the 
funds  for  vocational  education  in  grades  7-12  that  they  would 
have  received  from  the  federal  government  if  the  1984-85 
allocation  formula  had  been  retained. 

Health 

Alcohol  and  drug  defense  program.  Ch.  757  (S  182)^'* 
establishes  in  DPI  the  Alcohol  and  Drug  Defense  Program 
(ADD)  and  gives  the  Superintendent  of  Public  Instruction 
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iStatewide  responsibility  for  addressing  systematically  the 
alcohol  and  drug  problems  of  school-aged  youth.  The  pro- 
gram is  to  develop  a  model  approach  to  dealing  with  these 
problems;  to  coordinate  the  development  and  implementa- 
tion of  an  alcohol-  and  drug-specific  curriculum;  provide 
planning,  consultation,  and  direct  services  to  school  boards 
and  personnel;  survey  existing  programs;  and  act  as  a  liaison 
between  DPI  and  other  agencies.  ADD  will  be  organized 
with  three  full-time  professionals  in  the  central  office  and 
eight  full-time  regional  specialists.  Appropriations  of 
$565,000  for  fiscal  1985-86  and  $592,000  for  1986-87  will 
fund  the  program. 

Immunizations.  Ch.  158  (H  370)  amends  G.S.  130A-152 
to  authorize  the  Health  Services  Commission  in  DHR  to 
exempt  those  children  who  are  already  enrolled  in  school 
from  any  new  immunization  requirements. 

Sexuality  teaching  study.  Ch.  790  (S  636)  authorizes 
the  Legislative  Research  Commission  to  study  the  teaching 
of  adolescent  sexuality. 

Transportation 

Seat  belts.  Ch.  791  (S489)  authorizes  the  SBE  to  study 
'^  the  use  of  seat  belts  on  new  school  buses  through  a  transpor- 
/tation  safety  pilot  program  in  three  administrative  units. 
Nonstate  funds  must  be  used  for  the  program.  Buses  need 
not  be  equipped  with  seat  belts  now.  A  report  recently  re- 
leased by  the  DPI  Division  of  Transportation  concluded  that 
the  level  of  safety  in  school  buses  purchased  since  1977  would 
not  increase  with  the  addition  of  seat  belts,  but  other  studies 
indicate  that  children  would  be  safer  if  they  wore  seat  belts. 

Appropriations.  Ch.  757  (S  182)  appropriates 
$2,000,000  for  fiscal  1985-86  to  replace  buses  in  the  state- 
supported  fleet. 

Ch.  479  appropriates  funds  to  add  50  school  bus  drivers 
in  fiscal  1985-86  and  another  50  in  1986-87;  the  drivers  will 
be  allocated  to  units  on  the  basis  of  growth  in  enrollment. 
Funds  are  also  appropriated  to  add  four  mechanics  in  each 
year  of  the  biennium. 

Miscellaneous 

Student  records.  Ch.  416  (S  136)  amends  G.S.  115C^02 

to  provide  that  a  student's  official  record  is  not  a  public  record 

under  G.S.  132-1  and  is  not  available  for  inspection  under 

G.S.  132-6.  This  makes  explicit  that  North  Carolina  law  con- 

s   forms  to  federal  law. 

jL        Parental  responsibility  for  school  fees  and  damage 

Pto  school  property.  Ch.  581  (H  1212)  amends  G.S.  115C-100, 

-103,  and  -398  to  make  it  clear  that  parents  and  guardians 
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of  minors  as  well  as  students  are  liable  for  damage  to  school 
buildings,  furnishings,  and  textbooks  caused  by  students  and 
for  the  payment  of  school  fees  and  charges.  Parents  are  liable 
for  a  maximum  of  $5,000  for  gross  negligence  or  willful 
damage  or  destruction  of  school  property  under  G.S. 
115C-523.  The  board  of  education  must  make  written  de- 
mand on  the  parent  or  guardian  before  it  initiates  a  lawsuit. 

WUlie  M.  Ch.  791  (S  489)  directs  the  SBE  to  determine 
the  most  cost-effective  methods  of  educating  Willie  M. 
students  (that  is,  children  with  emotional,  mental,  or 
neurological  handicaps  accompanied  by  violent  or  assaultive 
behavior  whom  the  state  has  a  duty  to  educate)  and  to  report 
the  findings  to  the  Joint  Legislative  Commission  on  Govern- 
mental Operations  and  to  the  Fiscal  Research  Division  of 
the  Legislative  Services  Office.  Ch.  479  (S  1)  requires  that 
the  Willie  M.  funds  appropriated  in  this  act  be  used  to 
establish  a  supplemental  reserve  funds  to  serve  only  members 
of  the  class  identified  in  Willie  M.  v.  Hunt.  The  General 
Assembly  directed  that  no  state  funds  may  be  used  for  the 
placement  and  services  of  the  class  members  except  as 
specifically  appropriated  by  the  General  Assembly. 

Children's  Trust  Fund.  Ch.  791  (S489)  appropriates 
$250,000  each  year  of  the  biennium  to  the  Children's  Trust 
Fund  for  programs  to  prevent  abuse  and  neglect  of  children. 

Scholarships  for  prospective  teachers.  Appropriations 
in  Ch.  479  to  DPI  include  funds  for  the  Scholarship  Loan 
Fund  for  Prospective  Teachers  for  200  additional  scholar- 
ship loans  annually  at  $2,000  each.  The  200  loans  set  up 
in  1984-85  are  to  be  continued. 

Studies.  In  addition  to  the  studies  previously  mentioned, 
Ch.  790  (S  636)  authorizes  the  Legislative  Research  Com- 
mission to  study  home  schooling  programs  and  school 
discipline.  This  last  issue  was  raised  by  H  861,  which  came 
very  close  to  passing  in  the  House  and  would  have  permit- 
ted a  local  board  of  education  to  prohibit  corporal  punish- 
ment in  its  administrative  unit. 

Handicapped  Pfersons  Protection  Act.  Ch.  571  (S  272) 
enacts  the  Handicapped  Persons  Protection  Act,  G.S. 
Chapter  168A,  (effective  October  1,  1985),  which  makes  it 
unlawful  for  a  person  (defined  to  include  a  board  of  educa- 
tion) to  discriminate  against  any  qualified  handicapped  per- 
son with  respect  to  employment,  public  accommodations, 
and  public  transportation.  It  is  also  unlawful  for  a  gov- 
ernmental body  to  refuse  to  provide  "reasonable  aids  and 
adaptations"  necessary  for  a  known  qualified  handicapped 
person  to  use  or  benefit  from  existing  public  services,  in- 
cluding education,  if  the  adaptation  does  not  impose  an  un- 
due hardship  on  the  entity  involved.  Relief  under  the  act  is 
limited  to  declaratory  and  injunctive  relief,  back  pay,  and 
attorney's  fees.  If  a  handicapped  person  files  administrative 
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or  judicial  proceedings  under  Sections  503  and  504  of  the 
Rehabilitation  Act  of  1973,  the  state  courts  lose  jurisdiction. 


The  Community  College 
System 


Appropriations 

Ch.  479  (S  1)  appropriates  to  the  Department  of  Com- 
munity Colleges  $259,369,538  for  fiscal  1984-86  and 
$248,250,430  for  fiscal  1986-87  for  current  operating  ex- 
penses. Ch.  480  (S  2)  appropriates  $21,009,500  in  fiscal 
1985-86  and  $11,850,000  for  fiscal  1986-87  for  capital  im- 
provement projects.  Appropriations  (excluding  salary  in- 
creases) are  up  16.1  per  cent  for  1985-86  compared  to 
1984-85.  Ch.  757  (S  182)  amends  G.S.  115D-31{a)  to  permit 
state  appropriations  for  capital  or  permanent  improvements 
tor  community  colleges  and  technical  institutes  to  be  matched 
with  any  prior  expenditure  of  nonstate  funds  for  capital  con- 
struction or  land  acquisition  not  already  used  for  matching 
purposes. 

Curriculum  Enrollment  Reserve 

Ch.  479  requires  the  Department  of  Community  Col- 
leges to  place  $4,970,865  of  its  current  operating  expense 
funds  in  an  enrollment  reserve  for  curriculum  programs. 
These  funds  will  be  allocated  to  the  institutions  at  the  begin- 
ning of  the  1985-86  fiscal  year  according  to  the  budget  for- 
mula in  effect  for  1984-85.  Except  for  Pamlico  Technical 
College,  any  institution  whose  curriculum  enrollment  is  pro- 
jected to  decline  more  than  3  per  cent,  on  the  basis  of  projec- 
tions made  after  the  fall  quarter,  must  return  funds  for  the 
projected  decline  in  excess  of  3  per  cent.  Institutions  whose 
enrollments  exceed  projections  by  more  than  3  percent  will 
receive  additional  allocations.  This  fund  is  for  fiscal  1985-86 
only;  any  remaining  funds  revert  to  the  General  Fund. 

State  Board  of  Community  Colleges 

Membership.  Ch.  227  (H  343)  amends  G.S. 
115D-2.1(b)  to  increase  the  membership  of  the  State  Board 
of  Community  Colleges  from  19  to  20  members.  The  General 
Assembly  will  now  elect  eight  members  of  the  Board  from 
the  state  at  large.  The  House  and  Senate  will  each  elect  four 
members.  In  the  past  each  elected  three  members,  and  the 
right  to  elect  the  seventh  member  rotated  between  the  two 
houses  every  six  years. 


Ch.  428  (H  059)  makes  one  change  in  the  the  procedure  i 
set  out  in  G.S.  115D-2. 1(b)(4)(f)  that  the  General  Assembly 
must  follow  in  nominating  candidates  for  the  Board.  The 
presiding  officer  of  each  house  assigns  to  either  a  standing 
or  special  committee  of  that  house  the  duty  of  receiving 
nominations  for  the  Board  from  the  members  of  that  house. 
Each  committee  screens  and  votes  on  the  proposed  candi- 
dates. The  Senate  committee  must  nominate  at  least  two  can- 
didates for  each  place  the  Senate  is  to  fill.  The  House  com- 
mittee must  nominate  at  least  one  person  for  each  place  to 
be  filled  by  the  House,  and  if  a  sufficient  number  of  can- 
didates is  submitted  to  the  committee,  it  must  nominate  two 
candidates  for  each  place.  In  the  past  the  House  committee 
also  had  to  nominate  at  least  two  persons  for  each  place. 

Funds.  Ch.  479  (S  1)  provides  that  the  Board's  formula 
for  the  distribution  of  funds  for  curriculum  and  extension 
programs  for  the  operating  budgets  of  the  institutions  of  the 
community  college  system  may  not  set  a  minimum  number 
of  full-time  equivalent  students  for  which  funding  will  be 
granted  and  may  not  protect  the  level  of  funding  of  an  in- 
stitution with  a  declining  enrollment. 

Ch.  479  requires  the  Board  to  modify  its  formula  for 
distributing  funds  for  the  operating  budgets  of  the  community 
college  system  institutions  so  that  the  amount  allocated  for 
instructional  salaries  and  fringe  benefits  is  decreased  by  $10.5 
million  in  fiscal  1985-86  and  $10.2  million  in  1986-87  and 
the  amount  allocated  for  other  nonsalary  costs  is  increased 
by  equal  amounts. 

Boards  of  Trustees 

Term  of  office.  Ch.  58  (H  158)  amends  G.S.  115D-13 
to  reduce  from  eight  to  tour  years  the  terms  of  all  community 
college  trustees  (except  the  ex  officio  member)  appointed 
after  June  30,  1985. 

Appointments  validated.  Ch.  773  (H  1310)  validates 
appointments  made  on  or  before  July  1,  1985,  by  boards  of 
county  commissioners  or  local  boards  of  education  of  their 
own  members  to  boards  of  trustees.  Efforts  to  limit  the 
number  of  such  appointments  to  one  from  each  board  of 
county  commissioners  and  board  of  education  failed. 

Insurance.  Ch.  489  (H  1306)  amends  G.S.  115D-58.12 
to  permit  boards  of  trustees  to  purchase  liability  insurance 
from  qualified  companies  as  determined  by  the  Department 
of  Insurance  as  well  as  from  companies  licensed  and 
authorized  to  sell  insurance  in  North  Carolina. 

Students  ( 

Ch.  191  (H  577)  amends  G.S.  115D-20(4)  to  permit  per- 
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)sons  under  16  years  old  to  take  noncredit  courses  in  com- 
munity colleges  during  the  summer  quarter. 

Ch.  479  amends  G.S.  115D-1  to  permit  qualified 
juveniles  who  are  committed  to  the  Division  of  Youth  Ser- 
vices in  DHR  to  take  courses  if  the  director  of  the  training 
school  approves. 

Ch.  479  also  amends  G.S.  115D-5(b)  to  permit  the  State 
Board  to  waive  tuition  and  registration  fees  for  students  in 
Human  Resources  and  Development  programs  and  for 
juveniles  of  any  age  committed  by  a  court  to  the  Division 
of  Youth  Services. 

Satellite  Campuses 

Ch.  757  requires  counties  that  agree  to  have  satellite 
campuses  of  community  colleges  or  technical  institutes 
located  in  them  to  accept  the  maintenance  and  utility  costs 
of  the  campus.  This  act  also  permits  boards  of  county  com- 
missioners to  enter  contracts  for  the  construction  of  satellite 
campuses  in  their  counties,  after  the  board  of  trustees  of  the 
institution  that  will  operate  the  facility  approves  the  plans. 
This  act  also  amends  G.S.  115D-12(a)  to  permit  the  county 
commissioners  of  a  county  where  a  satellite  campus  has  been 
established  to  elect  two  members  (in  addition  to  the  current 


board)  to  the  parent  institution's  board  of  trustees. 

The  State  Board  of  Community  Colleges  and  the 
General  Assembly  disagreed  over  which  body  should  decide 
the  institution  that  will  operate  a  satellite  campus.  Choos- 
ing not  to  follow  the  Board's  recommendation,  the  General 
Assembly  in  Ch.  480  (S  2)  and  Ch.  791  (S489)  named  Pied- 
mont Technical  College  the  sole  and  exclusive  operator  and 
primary  provider  of  services  on  the  Caswell  County  Satellite 
Campus.  Other  technical  and  community  colleges  may  of- 
fer classes  on  that  campus  only  with  the  approval  of  Pied- 
mont Technical  College. 
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system's  mission,  and  (c)  whether  technical  colleges  should 
be  permitted  to  convert  to  community  college  status.  The 
Board  may  use  up  to  $100,000  of  its  operating  funds  for  this 
study.  Ch.  757  (S  128)  appropriates  $100,000  to  the  Depart- 
ment of  Community  Colleges  for  fiscal  1985-86  to  contract 
with  outside  agencies  to  do  feasibility  studies  concerning 
the  community  college  system's  future  needs.  Ch.  790  (S 
636)  authorizes  the  Legislative  Research  Commission  to 
study  the  community  college  system. 

Cash  Management 

Community  colleges  and  technical  institutes  are  sub- 
ject to  the  new  cash  management  plan,  Ch.  709  (S  394) 
(described  in  the  section  on  finance,  in  public  schools, 
above),  with  respect  to  both  moneys  required  by  law  to  be 
deposited  with  the  State  Treasurer  and  moneys  made  available 
to  the  unit  for  expenditures  by  warrants  drawn  on  the  State 
Treasurer. 


Libraries 


Ch.  486  (H  724),  the  Library  Privacy  Act,  protects  the 
rights  of  library  users.  A  library  may  not  disclose  a  library 
record  that  identifies  a  person  as  having  requested  or  ob- 
tained specific  materials,  information,  or  services  except 
when  necessary  for  the  reasonable  operation  of  the  library, 
or  on  the  written  consent  of  the  user,  or  pursuant  to  a  sub- 
poena or  court  order,  or  when  otherwise  required  by  law. 
This  act  covers  any  library  established  by  the  state  or  a  unit 
of  local  government— including  school  districts,  community 
colleges  and  universities— and  private  libraries  open  to  the 
public.  ■ 


Studies 

Three  separate  studies  were  authorized.  Ch.  479  (S  I) 
requires  the  State  Board  to  have  an  outside  independent  study 
conducted  to  determine  (a)  proper  staffing  patterns  for  in- 
stitutions in  the  system;  (b)  whether  the  system's  governance, 
administration,  and  programs  are  effective  in  fulfilling  the 
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North  Carolina's 
New  Basic  Education  Program 


by  Howard  Manilojf 


J.  he  issue  of  educational  equity— that  is,  whether  children 
in  poorer  communities  are  receiving  an  education  equal  to 
the  one  enjoyed  by  students  in  wealthier  districts— has  puz- 
zled professors  and  pundits  for  decades,  including  North 
Carolina  educators  and  political  leaders.  The  1985  session 
of  the  General  Assembly  addressed  the  matter  by  fashion- 
ing a  unique  approach  based  on  the  kind  of  education  children 
need  rather  than  on  a  relatively  arbitrary  dollar  figure  to 
be  spent  on  education. 

North  Carolina's  Constitution  provides  what  might  be 
termed  a  typical  commitment  to  education:  "The  General 
Assembly  shall  provide  by  taxation  and  otherwise  for  a 
general  and  uniform  system  of  free  public  schools,  which 
shall  be  maintained  at  least  nine  months  in  every  year,  and 
wherein  equal  opportunities  shall  be  provided  for  all 
students."'  Some  states  have  similar  language  in  their  con- 
stitutions; others  guarantee  a  "thorough  and  efficient"  system 
of  public  schools.  Lawyers  and  judges  throughout  the  land 
have  spent  much  of  the  last  two  decades  pondering  what  these 
terms  mean. 

Long  before  the  landmark  case  of  Serrano  v.  Priest^  and 
the  cases  that  followed,  it  was  recognized  that  children  who 
live  in  poor  communities  received  at  best  a  narrower, 
shallower  education  than  other  youngsters— and  sometimes 
they  received  an  inadequate  education.  Over  the  years  state 
leaders  tried  to  solve  the  problem  through  "equalization- 
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which  meant  that  a  certain  level  of  fiscal  support  to  educa- 
tion was  guaranteed  for  each  child.  The  various  appropria- 
tions have  generally  depended  on  some  measure  of  local 
community  wealth— that  is,  a  measure  of  the  communities' 
ability  to  provide  funds  for  public  schools.  Communities 
whose  wealth  equaled  the  state  average  received  a  specified 
amount  of  state  aid  per  child.  Communities  whose  wealth  v 
exceeded  the  state  average  received  less  state  aid  per  child, 
and  communities  whose  wealth  fell  below  that  average 
received  more  state  aid  per  child.  Attorneys,  economists, 
and  political  figures  debate  how  local  wealth  is  to  be 
measured:  by  per  capita  income,  sales  tax  income,  assessed 
valuation,  or  some  other  way.  Each  view  has  its  proponents 
and  its  opponents;  each  approach  gores  someone's  ox. 
Equalization  does  not  always  work  very  well,  because  the 
poor  generally  feel  they  are  not  getting  enough  while  the 
rich  feel  they  are  giving  too  much.  Such  situations  rarely 
lead  to  political  stability. 

The  issue  of  inequity  in  financing  public  schools  dif- 
fers from  the  issue  of  adequacy  in  financing.  The  latter  was 
the  clear  concern  of  the  1930s,  when  the  Depression  left 
school  systems  throughout  North  Carolina  essentially 
bankrupt.  The  question  then  was  not  whether  one  child  had 
a  better  education  than  another  but  whether  the  children  of 
North  Carolina  would  have  any  education  at  all.  The  General 
Assembly  solved  that  problem  in  1931  by  deciding  that  the 
state  would  provide  the  funds  "necessary,  according  to  State 
standards,  for  the  efficient  and  economical  operation  of  six 
months  school  term  .  .  .  ."^ 


c 


3.  N.C.  Pub.  Laws  1931,  Ch.  430,  §  7. 


^  T 

I  A.  he  issues  of  adequacy  and  equity  arose  again  in  1968, 
when  the  Governor's  Study  Commission  on  the  Public 
School  System  of  North  Carolina  made  its  report.  The  com- 
mission's concern  with  inequity  received  relatively  little  at- 
tention, perhaps  because  the  state  was  increasingly  focus- 
ing attention  on  other  educational  matters  like  desegrega- 
tion and  kindergartens. 

The  problem  of  inequity  did  not  go  away  In  1977  a 
Governor's  Commission  on  Public  School  Finance  was  ap- 
pointed. That  commission  sought  to  "study  the  North 
Carolina  school  finance  system  and  related  areas  and  prepare 
recommendations  which  [would]  assure  more  equitable 
financial  support  for  an  equal  educational  opportunity  for 
every  child  in  the  state.""  The  title  of  its  report  reflected  that 
concern— Access  to  Equal  Educational  Opportunity  in  North 
Carolina.  The  report  thoroughly  analyzed  the  problem  and 
presented  several  possible  solutions,  and  from  these 
possibilities  it  recommended  equalization.  The  recommen- 
dation for  equalization  was  immediately  attacked  by  larger, 
more  affluent  districts.  These  districts  contended  that, 
because  of  the  nature  of  state  funding  formulas,  they  were 
already  subsidizing  the  smaller,  poorer  school  districts.  (For 
example,  the  state  might  spend  approximately  $8.70  per  child 
^ .  for  the  superintendent's  salary  in  a  school  district  with  5.000 
students  but  only  S.79  per  child  for  the  superintendent's  salary 
in  a  district  with  70,000  students.)  The  problem  remained. 

But  a  new  approach  appeared  in  a  little-noticed  sentence 
in  a  law  enacted  by  the  1983  General  Assembly.'  The 
sentence  was  part  of  a  special  provision  in  the  appropria- 
tions act  establishing  a  pilot  project  to  test  a  new  way  of 
distributing  state  school  funds.  The  project  allowed  eight 
local  school  systems  greater  discretion  in  the  use  of  state 
funds.  The  legislation  also  directed  the  State  Board  of  Educa- 
tion to  develop  "a  basic  education  program"  and  to  deter- 
mine the  cost  of  such  a  program.  The  State  Board  also  was 
directed  to  recommend  to  the  1985  General  Assembly  how 
the  responsibility  for  funding  public  education  should  be 
divided  between  state  and  local  government. 

When  it  began  to  develop  the  basic  education  program, 
the  State  Board  of  Education  made  a  key  decision.  It  defined 
the  term  "basic  education  program"  not  only  as  curriculum 
but  also  as  staffing  needs,  media  and  technology,  support 
services,  and  facilities— in  short,  comprehensively.  A 
legislative  committee  heard  this  definition  in  January  1984 
and  asked  for  a  first  draft  of  the  basic  education  program 
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by  February  29,  1984.  That  draft  provided  the  framework 
for  the  basic  education  program  eventually  adopted  by  the 
State  Board. 

The  staff  of  the  State  Superintendent  of  Public  Instruc- 
tion spent  much  of  1984  rethinking  and  reworking  the  draft. 
The  1984  General  Assembly  added  a  requirement  that  the 
basic  program  include  promotion  standards  and  set  a 
minimum  length  for  the  instructional  day.  With  these  items 
included,  the  program  was  presented  to  the  State  Board  of 
Education  in  September  1984.  At  that  point  it  did  not  in- 
clude staffing  ratios,  because  the  staff  had  decided  to  plan 
the  program  first  and  then  calculate  the  staffing  it  would  need. 
Those  calculations  were  made  and  tested,  and  the  entire  pro- 
gram was  adopted  by  the  State  Board  in  October  1984.  At 
that  time,  the  Board  was  authorized  to  develop  the  program 
but  not  to  require  that  it  be  implemented  in  local  school 
districts.  That  authority  would  have  to  come  from  the  1985 
General  Assembly. 

In  preparing  for  the  1985  legislative  session,  the  State 
Board  developed  both  a  cost  estimate  of  the  program  and 
an  eight-year  implementation  schedule.  Full  implementa- 
tion would  cost  an  estimated  $627  million  in  new  state  funds. 
A  lengthy  implementation  period  was  necessary  because  of 
the  many  new  needs  generated  by  the  program— an  estimated 
13,000  more  teachers,  thousands  of  other  personnel,  and  ad- 
ditional space. 


./T.  small  number  of  legislators  initially  advocated  legisla- 
tion that  specified  all  elements  of  the  Basic  Education  Pro- 
gram. The  majority  preferred  legislation  that  would  establish 
general  guidelines  and  leave  the  specifics  to  the  State  Board. 
The  Basic  Education  Program  also  was  caught  in  a  contro- 
versy related  to  the  national  movement  to  combine  conser- 
vative religious  and  political  ideas.  Thus,  the  Program  was 
criticized  as  not  "basic  enough,"  for  not  promoting  "fami- 
ly values"  sufficently,  and  for  including  sex  education.  Even- 
tually the  General  Assembly  directed  the  Board  to  "adopt 
a  Basic  Education  Program  for  the  public  schools  of  the 
State."* 

The  legislature  enacted  three  measures  related  to  the 
Basic  Education  Program,  all  of  them  included  in  the  main 
appropriations  act: 
—A  preamble,  which  was  to  be  placed  in  the  session  laws 

rather  than  in  the  General  Statutes  (N.C.  Sess.  Laws  1985, 

Ch.  479): 


4.  Governor's  Commission  cm  Public  Schuiil  Finance  Access  In  Ecjual  Etluca- 
tional  Opportunity  in  North  Carolina  (1979). 

5.  N.C.  Scss.  l^ws  198.1.  Ch.  761.  §  86. 


6.  N.C.  Gen.  Stat.  §  115C-81  (1985). 
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—A  series  of  appropriations  that  would  allow  implementa- 
tion of  the  Basic  Education  Program  to  begin,  plus  related 
special  provisions  governing  these  expenditures  (N.C. 
Sess.  Laws  1985,  Ch.  479,  §  55);  and 
—A  series  of  a  revisions  to  General  Statutes  Chapter  115C, 
the  public  school  laws. 
The  preamble  reflected  the  legislators"  effort  to  respond 
to  concerns  that  the  Basic  Education  Program  was  an  agent 
of  "secular  humanism."  The  legislators  recognized  the 
sincerity  of  those  who  were  concerned  about  the  way  the 
Basic  Education  Program  might  approach  certain  traditional 
values  and  educational  practices.  Thus,  the  preamble  in- 
cludes both  reassurances  about  instructional  methods  and 
statements  on  patriotism  and  the  rights  of  children  and 
families. 

The  appropriations  measure  allocated  $86,754,537  for 
the  Basic  Education  Program  in  1985-86  and  $107,692,967 
for  1986-87. 

The  revisions  to  G.S.  Chapter  115C  included  these  key 
elements: 

—The  State  Board  of  Education  was  authorized  to  adopt, 
revise,  and  implement  the  Basic  Education  Program  (G.S. 
115C-81). 
—All  North  Carolina  students  will  be  provided  equal  ac- 
cess to  a  basic  education  [G.S.  115C-81(a)]. 
—The  State  Board  must  consult  with  an  advisory  commit- 
tee of  members  of  local  boards  of  education  before  the 
Program  is  adopted  or  revised.  (G.S.  115C-81). 
—The  General  Assembly's  goal  is  that  "the  Basic  Educa- 
tion Program  be  fully  funded  and  completely  operational 
in  each  local  school  administrative  unit  by  July  1,  1993" 
(G.S.  115C-81). 


—The  Basic  Education  Program  must  include:  curriculum,  ( 
promotion  standards,  remedial  education,  support  ser- 
vices, a  definition  of  the  instructional  day,  class-size  re- 
quirements, staffing  needs,  materials  and  equipment 
needs,  and  facilities  standards  [G.S.  115C-81(b)]. 
—The  State  Board  must  develop  a  "State  accreditation  pro- 
gram" to  monitor  implementation  of  the  Basic  Education 
Program  [G.S.  115C-12(c)].  (This  section  has  been  de- 
scribed as  the  "accountability"  provision.) 
—The  State  Board  is  empowered  to  "adopt  rules  requiring 
all  local  boards  of  education  to  implement  the  Basic  Educa- 
tion Program  on  an  incremental  basis  within  funds  ap- 
propriated for  that  purpose  by  the  General  Assembly  and 
by  units  of  local  government.  [G.S.  115C-12(9(c)]."  Local 
boards  are  to  "implement  the  Basic  Education  Program 
in  accordance  with  rules  adopted  by  the  State  Board  [G.S. 
115C-47(12)]."  Thus  the  State  Board's  authority  and  the 
directive  to  local  boards  are  carefully  defined.  The  legisla- 
tion also  clearly  implies  that  the  State  Board  may  not  re- 
quire local  boards  to  implement  components  of  the  Basic 
Education  Program  that  have  not  been  funded.  One  key 
issue  discussed  by  the  General  Assembly  during  the  1984 
and  1985  sessions  was  the  problem  of  legislative  mandates 
that  require  expenditures  but  are  unaccompanied  by  ap- 
propriations of  state  funds. 
In  September  1985,  with  authority  from  the  1985 
General  Assembly,  the  State  Board  of  Education  adopted 
the  Basic  Education  Program.  Thus,  with  the  goal  of  pro- 
viding educational  equity  for  all  children.  North  Carolina 
developed  a  basic  education  program,  calculated  how  much 
such  a  program  will  cost,  and  is  now  funding  and  implemen- 
ting that  program.  ■ 


^ 


Protection  of  Students'  Privacy  Rights 
The  Hatch  Amendment 


by  Laurie  Mesihov 


J.  arents'  concern  about  the  content  of  their  children's  for- 
mal education  is  not  new.  What  is  new  is  some  parents"  use 
of  federal  law,  specifically  the  Hatch  Amendment,  to  translate 
this  concern  into  demands  on  the  schools.  Whether  through 
individual  misunderstandings  or  concerted  efforts  by  well- 
organized  groups  to  stretch  the  law,  these  demands  often  ex- 
ceed the  rights  parents  do  have. 

This  article  briefly  explains  the  Hatch  Amendment  and 
suggests  a  source  of  more  complete  information.  It  will  not 
discuss  the  issue  of  exclusion  from  school  activities  on  First 
Amendment  grounds. 

According  to  federal  legislation  passed  in  the  1970s, 
parents  must  be  permitted  to  inspect  instructional  materials 
in  some  types  of  federally  supported  school  programs  and 
to  limit  their  children's  participation  in  some  federally  sup- 
ported school  activities.  Sections  439(a)  and  (b)  of  the 
General  Education  Provisions  Act  (GEPA)'  guarantee  these 
rights.  Section  439(a)  was  enacted  in  1974,  Section  439(b) 
in  1978.  Although  the  label  "Hatch  Amendment"  (for  its 
sponsor.  Senator  Orrin  Hatch,  R-Utah)  technically  applies 
only  to  Section  439(b),  it  is  frequently  used  to  refer  to  both 
sections. 

These  provisions  received  little  notice  until  1984,  when 
the  U.S.  Department  of  Education  issued  new  regulations- 
effective  November  12,  1984— adding  definitions  and  en- 


forcement procedures.^  The  regulations  evoked  intense 
debate  and  widely  divergent  interpretations.  Senator  Hatch 
himself  has  said  that  both  parents  and  educators  are  "tor- 
turing" the  intent  of  the  law.^ 

Such  groups  as  Phyllis  Schlafly's  Eagle  Forum  and  the 
Maryland  Coalition  of  Concerned  Parents  on  Privacy  Rights 
in  Public  Schools  have  embraced  these  regulations  and  have 
claimed,  in  essence,  that  they  grant  parents  the  right  to  veto 
their  children's  participation  in  any  activity  that  the  parents 
do  not  approve  of.  Form  letters  have  been  sent  to  many 
chairmen  of  boards  of  education,  superintendents,  and  prin- 
cipals demanding  that  schools  obtain  parental  consent  for 
a  long  list  of  activities,  including  many  not  within  the  scope 
of  the  statute.''  And  many  educators  have  reacted,  opposing 
the  regulations  as  vague,  burdensome,  unnecessary,  and  an 
improper  extension  of  federal  authority  into  the  classroom. 
Their  concerns  extend  beyond  the  regulations  themselves 
to  the  chilling  effect  on  academic  freedom  caused  by  the 
regulations  and  the  controversy  that  surrounds  them.  Some 
thirty  organizations— including  the  American  Association 
of  School  Administrators,  the  National  School  Boards 
Association,  the  American  Federation  of  Teachers,  the  Na- 
tional Education  Association,  the  Council  of  Chief  State 
School  Officers,  and  the  National  Parent-Teachers 
Association— have  formed  the  Hatch  Amendment  Coalition, 
which  is  asking  Congress  to  limit  the  Department  of  Educa- 


The  author  is  an  Inslitule  of  Government  faculty  menihcr  whose  spec 
L'hool  law. 


20  U.S.C.  §  I232h  (Supp.  1985). 


2.  48  Fed.  Reg.  35.316  (1984)(to  be  codified  at  34  C.F.R.,  Part  ' 

3.  The  American  School  BoardJournal  (May  1985),  16. 

4.  Harper's  (May  24,  1985),  24. 
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lion's  authority  to  interpret  and  enforce  these  sections  of  the 

GEPA. 

The  statute  itself  says: 

(  a )  All  instructional  material,  including  teachers'  manuals, 
films,  tapes,  or  other  supplementary  instructional 
material  which  will  be  used  in  connection  with  any 
research  or  experimentation  program  or  project  shall 
be  available  for  inspection  by  the  parents  or  guardians 
of  the  children  engaged  in  such  program  or  project. 
For  the  purpose  of  this  section  "research  or  experimen- 
tation program  or  project"  means  any  program  or  pro- 
ject in  any  applicable  program  designed  to  explore  or 
develop  new  or  unproven  teaching  methods  or 
techniques. 
(  b  )No  student  shall  be  required,  as  part  of  any  applicable 
program,  to  submit  to  psychiatric  examination,  testing, 
or  treatment,  or  psychological  examination,  testing, 
or  treatment,  in  which  the  primary  purpose  is  to  reveal 
information  concerning: 

(1)  political  affiliations; 

(2)  mental  and  psychological  problems  potentially 
embarrassing  to  the  student  or  his  family; 

(  3  )  sex  behavior  and  attitudes; 

(4)  illegal,  anti-social,  self-incriminating  and  de- 
meaning behavior; 

( 5  )  critical  appraisals  of  other  individuals  with  whom 
respondents  have  close  family  relationships; 

( 6 )  legally  recognized  privileged  and  analogous  rela- 
tionships, such  as  those  of  lawyers,  physicians, 
and  ministers;  or 

( 7 )  income  (other  than  that  required  by  law  to  deter- 
mine eligibility  for  participation  in  a  program  or 
for  receiving  financial  assistance  under  such  pro- 
gram), without  the  prior  consent  of  the  student 
(if  the  student  is  an  adult  or  emancipated  minor) , 
or  in  the  case  of  unemancipated  minor,  without 
the  prior  written  consent  of  the  parent. 

The  parental-access  provision  (a)  applies  only  to  the 
instructional  and  supplementary  instructional  materials  used 
in  connection  with  a  federally  funded  research  or  experimen- 
tation program  or  project  designed  to  explore  or  develop 
new  or  unproved  teaching  methods  or  techniques.  Accord- 
ing to  a  Department  of  Education  official,  a  "new  or  un- 
proven teaching  method  or  technique"  is  one  that  is  new  to 
the  local  education  agency.  Parents  have  the  right  only  to 
inspect  materials  in  programs  in  which  their  children  par- 
ticipate. "Children"  are  persons  not  above  age  21  who  are 
enrolled  in  elementary  or  secondary  educational  programs, 
as  determined  under  state  law.  Parents  do  not  have  the 
authority  to  control  the  use  of  materials,  to  review  teaching 
methods,  or  to  inspect  materials  used  in  programs  in  which 
their  children  do  not  participate. 


The  parental-consent  provision  (b)  applies  only  to  the  (' 
psychological  or  psychiatric  examination,  testing,  or  treat- 
ment of  unemancipated  minor  children  (emancipated  minors 
or  adults  must  give  their  own  consent)  who  are  participating 
in  federally  funded  programs— and  then  only  when  the 
primary  purpose  of  the  activity  is  to  reveal  information  about 
any  one  of  the  seven  listed  areas.  The  regulations  define  a 
"psychiatric  or  psychological  examination  or  test"  as  a 
method  of  obtaining  information,  including  a  group  activi- 
ty, that  is  not  directly  related  to  academic  instruction  and 
is  designed  to  elicit  information  about  attitudes,  habits,  traits, 
opinions,  beliefs,  or  feelings.  "Psychiatric  or  psychological 
treatment"  is  an  activity  involving  the  planned  systematic 
use  of  methods  or  techniques  that  are  not  directly  related 
to  academic  instruction  and  the  activity  is  designed  to  af- 
fect behavioral,  emotional,  or  attitudinal  characteristics  of 
an  individual  or  group. 

This  section  has  no  effect  on  student  participation  in 
any  other  school  activities.  The  Secretary  of  Education  has 
said  that  this  definition  is  not  intended  to  include  standard- 
ized achievement  tests,  tests  about  academic  subject  areas, 
or  tests  administered  primarily  for  diagnostic  purposes.  He 
has  also  noted  that  most  classroom  activities  do  not  meet 
the  stringent  requirements  for  coverage  of  the  Act.' 

Each  section  applies  only  to  "applicable"  programs—  * 
that  is,  most  programs  administered  by  the  Department  of 
Education,  including  Chapter  1,  Chapter  2,  vocational 
education,  impact  aid,  education  for  handicapped  children, 
Indian  education,  and  bilingual  education.  This  does  not 
mean  that  all  of  the  programs  in  a  school  that  receives  federal 
aid  are  covered;  for  example.  Chapter  2  block  grants  do  not 
bring  the  entire  curriculum  under  federal  scrutiny.  If  a  par- 
ticular course— for  example,  sex  education— is  not  federal- 
ly funded,  the  Hatch  Amendment  does  not  apply. 

The  regulations  (not  the  GEPA  itself)  also  establish  a 
procedure  for  the  Department  of  Education  to  resolve 
disputes  over  areas  covered  by  these  sections.  The  right  to 
file  a  complaint  with  the  Department  of  Education  is  limited 
to  students— or  parents  or  guardians  of  students— who  allege 
violations  under  Section  439  and  have  been  directly  affected 
by  such  violations.  A  parent  or  student  who  believes  that 
his  statutory  rights  have  been  violated  must  contact  the  school 
and  attempt  to  resolve  the  complaint  at  the  local  level  (or 
at  the  state  level,  if  there  is  a  state  review  procedure).  If  the 
parent  or  student  is  not  satisfied,  he  may  file  a  complaint 
with  the  U.S.  Department  of  Education,  Family  Educational 
•Rights  and  Privacy  Act  Office,  400  Maryland  Avenue  S.W. ,     g 

r 
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\  Washington  DC  20202 .  The  complaint  must  contain  specific 
allegations,  giving  reasonable  grounds  for  believing  that  a 
violation  exists,  and  it  must  include  evidence  that  an  attempt 
was  made  to  resolve  the  problem  at  the  local  level.  Each 
complaint  will  be  considered  on  a  case-by-case  basis,  and 
the  Department  of  Education  will  communicate  directly  with 
both  the  complainant  and  the  school.  If  the  Office  of  Fami- 
ly Education  Rights  and  Privacy  determines  that  an  investiga- 
tion is  warranted,  it  will  investigate  and  then  provide  writ- 
ten notice  of  its  findings  and  the  basis  for  those  findings. 
If  the  school  has  violated  the  Act,  the  Office  will  provide 
a  statement  of  the  specific  steps  the  Secretary  recommends 
to  bring  the  school  into  compliance.  A  reasonable  time  for 
voluntary  compliance  will  be  allowed.  If  the  school  does 
not  comply  within  that  period  of  time,  the  Secretary  has  a 
range  of  enforcement  options,  which  include  withholding 
or  terminating  federal  funds  for  programs  connected  to  the 
violation.  According  to  the  Law  and  Education  Center  of 
the  Education  Commission  of  the  States,*  six  complaints 
had  been  filed  with  the  Department  of  Education  as  of  the 
summer  of  1985.  The  Department  has  not  disclosed  the 
nature  of  the  complaints  or  the  school  districts  involved. 
School  officials  should: 

(1)  Review  current  policies  and  procedures  to  determine 
'  whether  they  comply  with  the  GEPA. 

(2)  Identify  programs  funded  by  the  Department  of 
Education. 

(3)  Within  these  programs,  identify  those  activities,  if  any, 
that  involve  psychological  or  psychiatric  examination,  testing. 
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or  treatment  and  are  not  directly  related  to  academic  instruc- 
tion and  have  the  primary  purpose  of  eliciting  information  about 
one  or  more  of  the  specified  topics. 

(4)  Be  sure  that  all  school  employees  who  conduct  any 
of  these  activities  know  that  they  must  have  prior  written  con- 
sent before  a  child  is  required  to  participate,  and  develop  a 
method  for  obtaining  this  consent. 

(5)  Identify  research  or  experimentation  programs  fund- 
ed by  the  Department  of  Education  and  designed  to  test  new 
or  unproved  teaching  techniques.  Instmctional  materials  in  these 
programs  must  be  available  for  inspection  by  parents  of  children 
in  the  programs,  but  schools  may  set  reasonable  restrictions 
on  the  time  and  place  for  inspection. 

(6)  Develop  a  procedure  for  dealing  with  demands  by 
parents  that  their  children  not  participate  in  certain  school  ac- 
tivities. Informing  parents  of  the  scope  of  their  rights  under 
the  GEPA  and  telling  them  that  the  school  complies  with  that 
law  may  be  enough  to  satisfy  the  parents. 

(7)  Develop  a  method  of  responding  to  complaints  alleg- 
ing specific  violations  of  the  Hatch  Amendment.  It  is  impor- 
tant to  document  all  steps  taken  to  resolve  the  complaint  at  the 
local  level.  If  the  school  determines  that  a  child  is  in  a  pro- 
gram that  meets  the  requirements  of  Section  439(b)  without 
the  written  consent  of  the  parents,  and  if  the  parents  object  to 
continued  participation,  the  child  should  be  removed  from  that 
program  and  offered  an  appropriate  alternative  activity. 

A  more  complete  analysis  of  the  Hatch  Amendment, 
which  includes  a  copy  of  the  regulations  and  a  discussion 
of  unresolved  issues,  is  available.  The  Hatch  Amendment 
Regulations:  A  Guidelines  Document  may  be  ordered  for 
$10.00  from  the  American  Association  of  School  Ad- 
ministrators, 1801  North  Moore  Street,  Arlington,  VA  22209. 
This  booklet  was  the  main  secondary  source  for  this  article. 


Coming  School  Law  and  Management  Conferences 
at  the  Institute  of  Government 

Principals'  Law  and  School  Management  Conference.  April  15-16, 1985.  This  is  an  update  conference 
for  the  graduates  of  PEP  III  and  IV.  Mortimer  Adler,  Chairman  of  Encyclopedia  Britannica  and  Director 
of  the  Institute  of  Philosophical  Research,  will  speak  on  the  Paideia  Proposal.  Space  will  also  be 
available  for  75  principals  who  are  not  PEP  III  or  PEP  IV  participants.  Call  the  PEP  office 
(919/966-4706)  to  reserve  one  of  these  places. 

School  Attorneys  Conference.  February  7-8,  1986. 

School  Law  Conference  for  board  members  and  administrators.  March  17-18,  1986. 

PEP  Update  #3.  September  24-25,  1986.  This  is  an  update  conference  for  the  graduates  of  PEP  I,  II. 
V,  and  VI.  Space  will  also  be  available  for  10  other  principals. 
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Academic  Penalties  for 
Misconduct  and  Nonattendance 

hy  Emily  Bernheim 


.IjL  growing  number  of  school  systems  have  adopted 
academic  penahies  like  lowered  grades  or  loss  of  credit  for 
misconduct  or  nonattendance  by  students.  Such  penalties 
are  most  commonly  used  to  control  excessive  absences. 
Truancy,  listed  as  the  biggest  daily  headache  by  school  ad- 
ministrators in  recent  years,  disrupts  an  entire  spectrum  of 
school  functions.  Class  progress  is  slowed  and  teachers'  time 
is  used  inefficiently  when  students  are  repeatedly  absent. 
Schools  whose  support  from  the  state  is  based  on  attendance 
statistics  also  suffer  financial  loss  from  unexcused  absences. 
Administrators  hope  that  the  lasting  consequences  created 
by  loss  of  credit  or  grades  will  motivate  students  and  gain 
their  parents'  attention  as  other  types  of  discipline  have  not. ' 
Less  frequently,  academic  penalties  are  imposed  for 
other  types  of  misconduct.  Growing  vandalism,  use  of  drugs 
and  alcohol,  and  other  serious  behavior  problems  have 
prompted  a  search  for  more  effective  discipline.  Grade  or 
credit  reductions  for  such  offenses  have  been  imposed  in 
two  ways:  directly  and  indirectly.  Direct  penalties  are  im- 
posed for  the  conduct  itself,  without  being  linked  to  a  stu- 
dent's absence  from  class.  For  example,  some  schools  lower 
grades  or  credits  when  a  student  accumulates  a  specific 
number  of  demerits.  More  often,  the  penalties  are  indirect 
and  are  triggered  by  a  student's  absence  because  of  suspen- 
sion or  expulsion  rather  than  by  the  initial  offense.  Indirect 
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penalties  for  misconduct  are  thus  part  of  a  broader  school 
policy  imposing  grade  or  credit  reduction  for  any  unexcused 
absence.^ 

While  no  one  can  dispute  the  serious  repercussions  of 
absenteeism  and  misconduct,  schools  must  stay  within 
several  legal  guidelines  when  they  impose  academic  penal- 
ties. Students'  constitutionally  protected  interest  in  public 
education  requires  that  such  penalties  serve  reasonable 
educational  goals  and  be  imposed  fairly.  Academic  penalties 
may  also  conflict  with  express  or  implied  legislative  policies 
or  exceed  state-delegated  school  authority.  Other  state  laws 
may  impose  specific  safeguards  in  disciplining  children  with 
special  needs.  Finally,  educators  have  urged  caution  in  in- 
corporating nonacademic  considerations  into  scholastic 
evaluation  and  have  discovered  that  academic  penalties  work 
best  when  combined  with  positive  incentives  to  improve 
behavior  and  attendance. 

Constitutional  Issues 

Constitutional  limits  on  disciplinary  action  arise 
primarily  from  the  Fourteenth  Amendment's  guarantee  that 
no  branch  of  government  may  "deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law. ..."  That  is, 
government  must  treat  people  fairly  according  to  procedures 
that  protect  their  rights— including  property  rights.  Real 
estate  and  personal  belongings  are  not  the  only  kind  of  prop- 
erty. The  courts  have  held  that  access  to  certain  privileges— 
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)  like  access  to  public  education— fall  into  the  category  of  prop- 
erty rights.  Similarly,  the  preservation  of  one's  good  name 
is  a  liberty  right— a  matter  that  becomes  especially  impor- 
tant when  punitive  grading  is  used.' 

To  meet  the  due  process  requirement,  the  school's  rules 
affecting  students'  right  to  attend  school  and  to  defend  their 
reputations  must  afford  both  substantive  due  process  and 
procedural  due  process.  That  is,  they  must  be  reasonable, 
they  must  say  clearly  what  behavior  is  prohibited  and  what 
the  punishments  for  misbehavior  are,  and  they  must  be  im- 
plemented fairly. 

Substantive  due  process 

In  order  to  meet  the  test  of  reasonableness  imposed  by 
substantive  due  process,  discipline  must  be  rationally  related 
to  a  valid  educational  goal.  In  addition,  the  severity  of  the 
penalty  must  match  the  severity  of  the  student's  offense." 
Thus  the  first  requirement  for  a  constitutionally  acceptable 
academic  penalty  is  that  it  further  what  courts  have  defined 
as  a  valid  educational  purpose.  If  this  test  is  met,  the  penal- 
ty will  meet  the  requirements  of  substantive  due  process  if 
it  is  not  unduly  harsh. 

Academic  Penalties  for  Truancy.  Students  must  at- 
tend class  in  order  to  learn.  The  link  between  enforcing  at- 
tendance and  a  school's  educational  goals  seems  clear,  and 
most  courts  have  held  that  academic  penalties  for  truancy 
serve  a  valid  educational  purpose.'  Viewing  truancy  as  show- 
ing a  lack  of  effort,  an  Illinois  court  upheld  the  reduction 
of  a  student's  semester  grades  for  two  days  of  unexcused 
absences.*  In  North  Carolina,  regulations  for  enforcing  com- 
pulsory attendance  give  local  school  boards  discretion  to 
consider  unexcused  absences  when  assigning  grades.'' 

Thus  far  only  one  state  has  forbidden  schools  to  con- 
sider truancy  in  their  grading  policies.  The  New  Jersey  Com- 
missioner of  Education  invalidated  a  school  policy  of  assign- 
ing zeros  for  class  periods  missed  during  unexcused  ab- 
sences. Reasoning  that  the  policy's  purpose  was  punitive. 
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the  Commissioner  held  that  the  need  to  discipline  can  never 
be  a  valid  basis  for  assigning  grades.* 

Academic  Penalties  for  Misconduct.  Because  grades 
and  credits  measure  scholastic  performance,  not  student  con- 
duct, academic  penalties  are  a  special  form  of  discipline. 
Most  courts  have  established  one  clear  guideline  derived 
from  this  distinction:  academic  penalties  may  be  imposed 
for  a  student's  misbehavior  only  if  absence  from  class  is  a 
consequence  of  the  misconduct.  For  example,  a  student  who 
punches  a  classmate  deserves  discipline,  and  the  school  may 
choose  from  a  variety  of  options.  But  no  academic  penalty 
may  be  imposed  unless  the  student  misses  class  because  he 
was  suspended  or  expelled.  Class  attendance  is  the  only  facet 
of  student  conduct  considered  sufficiently  related  to  scho- 
lastic performance  to  merit  an  academic  penalty.' 

No  North  Carolina  courts  have  ruled  on  this  issue,  but 
the  State's  Attorney  General  agrees  with  the  principle  that 
schools  should  impose  academic  penalties  for  misconduct 
only  when  a  student  has  been  suspended  or  expelled  and 
the  grade  reductions  are  clearly  linked  to  the  impact  of  the 
student's  absence  on  academics.  A  recent  opinion  explained 
that  "[b]asing  a  child's  grades  on  any  factors  other  than 
academic  factors"  may  violate  substantive  due  process 
because  there  is  no  "rational  connection  between  a  child's 
level  of  academic  achievement  and  an  act  of  misconduct." '" 
State  regulations  provide  that  absences  for  suspension  and 
expulsion  are  unexcused  and  schools  may  consider  unex- 
cused absences  in  computing  grades. ' '  Thus  North  Carolina 
schools  clearly  are  authorized  to  impose  academic  penalties 
for  suspension  or  expulsion  but  may  not  constitutionally  im- 
pose such  penalties  for  misbehavior  that  did  not  bring  about 
absence  from  school. 

The  basic  rule  that  academic  penalties  for  misconduct 
must  be  triggered  by  a  student's  absence  leads  to  a  second 
requirement.  Most  courts  have  ruled  that  academic  penalties 
resulting  from  a  suspension  or  expulsion  are  reasonable  only 
if  they  reflect  the  impact  of  the  absence  on  academic  achieve- 
ment. For  example.  New  Jersey's  long-standing  view  is  that 
marks  and  grades  may  not  "serve  disciplinary  purposes" 
and  that  their  use  for  either  deterrence  or  punishment  is 
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"educationally  not  defensible."'^  A  Pennsylvania  court  in- 
validated a  ten-point  reduction  of  a  student's  semester  grades 
imposed  after  she  was  suspended  for  drinking  wine  on  a 
school  trip;  besides  violating  a  state  policy,  the  penalty  was 
invalid  because  it  incorporated  factors  unrelated  to  scholastic 
achievement  into  the  girl's  grade.  '^  The  North  Carolina  At- 
torney General  also  advises  that  academic  penalties  must 
serve  academic— not  punitive— goals.  '"* 

This  requirement  is  confusing,  because  courts  cannot 
read  administrators'  minds  and  schools  have  no  way  of  prov- 
ing their  purpose  in  imposing  academic  penalties.  In  prac- 
tice, the  rule  simply  means  that  schools  should  apply 
academic  penalties  consistently  to  all  types  of  absences  and 
should  impose  them  only  when  incentives  for  attendance 
can  benefit  the  student  academically.  For  example,  a 
Missouri  court  held  that  a  high  school  senior  who  had  com- 
pleted all  course  work  required  for  graduation  could  not  be 
denied  a  diploma  because  of  an  eight-week  unexcused 
absence  during  his  junior  year.  The  school  wanted  the  stu- 
dent to  enroll  in  class  for  eight  weeks  but  would  not  have 
required  any  further  school  work.  Denial  of  credit  served 
no  academic  purpose  because  the  school  merely  wanted  him 
to  be  present  in  class,  not  to  complete  any  additional 
academic  requirements. '^  Treating  different  types  of 
absences  inconsistently  may  also  indicate  that  a  school  is 
penalizing  the  behavior  that  caused  the  absence,  rather  than 
furthering  academic  goals.'* 

Only  in  Texas  has  a  court  allowed  academic  penalties 
to  serve  solely  disciplinary  goals.  In  Fisher  v.  Buckbumett, 
a  federal  district  court  upheld  a  student's  loss  of  a  trimester's 
grades  and  credits  after  being  expelled  from  school.  The 
student  had  seriously  violated  the  school's  drug  code  by  tak- 
ing a  nearly  fatal  dose  of  a  tranquilizer  while  at  school .  The 
court  acknowledged  that  "stripping  the  plaintiff  of  academic 
credit  does  not  serve  any  academic  purpose"  but  held  that 
it  did  "effect  school  discipline... [and]  thus  furthers  a 
legitimate  interest."  '^  The  F/5/jer  decision  also  held  that  the 
school's  disciplinary  goal  did  not  have  to  relate  to  the  in- 
dividual student.  The  court  noted  that  the  sanction  was  not 
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"a  particularly  therapeutic  dose  of  justice"  and  held  that 
"[s]uch  an  academic  forfeiture  will  not  demonstrably  make 
the  plaintiff  a  better  person.  But  the  plaintiffs  interest  in 
rehabilitation  and  personal  development  are  not  the  sole  con- 
siderations before  the  school  board."'*  Thus  Texas  schools 
may  impose  academic  penalties  on  individual  students  to 
discourage  other  students  from  similar  misbehavior. 

In  summary,  schools  may  consider  absence  from  class 
as  a  factor  in  overall  academic  evaluation  and  may  impose 
academic  penalties  for  absences  due  to  truancy,  suspension, 
or  expulsion.  However,  academic  penalties  may  not  be  im- 
posed for  misconduct  that  does  not  result  in  absence  from 
class.  This  rule  is  based  on  the  constitutional  requirement 
that  academic  penalties  must  serve  a  valid  educational  pur- 
pose. In  a  majority  of  states  they  must  not  be  used  to  punish 
students  tor  misconduct  because  those  states  define  a  "valid 
educational  purpose"  in  the  context  of  grading  as  including 
only  academic  evaluation,  not  discipline. 

"Let  the  punishment  fit  the  crime."  Substantive  due 
process  also  requires  that  the  penalty  be  proportionate  to 
the  offense.  For  an  academic  penalty,  the  severity  of  grade 
reduction  or  credit  loss  must  be  balanced  against  the 
seriousness  of  the  student's  offense.  Thus  while  a  school  ^^ 
may  impose  an  academic  penalty  only  because  the  student  / 
has  been  absent,  it  must  consider  the  seriousness  of  the 
misconduct  in  deciding  how  much  credit  should  be  lost  or 
how  much  the  grade  should  be  lowered.  Unfortunately,  there 
are  no  specific  rules  to  guide  schools.  Each  case  involves 
a  unique  balancing  of  a  student's  past  record,  the  severity 
of  the  offense,  the  school's  interest  in  deterring  similar 
misconduct,  whether  milder  penalties  have  been  attempt- 
ed, and  the  potential  impact  of  the  sanction  on  a  student's 
record  and  future  opportunities. 

In  the  first  case  to  apply  the  severity  test  to  a  reduction 
in  grades,"  an  Illinois  court  decided  that  reducing  a  stu- 
dent's quarter-term  grades  in  three  subjects  was  not  an  un- 
duly harsh  punishment  for  two  days  of  unexcused  absences. 
It  noted  that  truancy  was  a  severe  problem  and  other 
disciplinary  efforts  to  curtail  it  had  failed. ^°  But  in  North 
Carolina  the  reduction  of  a  semester's  grades  for  a  few  days 
of  absence  might  not  be  permissible.  The  Attorney  General 
has  advised  that  although  "there  is  a  clear  relationship  be- 
tween a  certain  level  of  class  attendance  and  learning,  no 
such  connection  exists  between  a  few  absences  and  the  overall 
level  of  academic  achievement."^' 
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)  Drug  and  alcohol  abuse  have  also  resulted  in  grade 

reductions  and  loss  of  credit  superimposed  on  suspensions 
from  school.  In  Texas  the  penalty  of  expulsion  and  loss  of 
a  trimester's  credit  was  upheld  because  of  the  extreme  gravity 
of  the  student's  offense  (taking  a  near-fatal  overdose  of 
drugs.  Y^  The  court  reasoned  that  mere  possession  of  drugs 
or  alcohol  might  have  made  the  grade  reduction  unduly 
harsh,  but  because  the  student  had  "flirted  with  death"  the 
penalty  was  appropriate.  The  court  also  noted  the  severity 
of  the  drug  problem  in  the  school. ^^ 

Courts  have  differed  about  appropriate  penalties  for 
students  who  drink.  A  Texas  student  who  drank  one  alcoholic 
beverage  during  a  school  trip  received  a  three-day  suspen- 
sion and  the  deduction  of  nine  grade  points  from  his  six- 
week  semester  average.  The  court  upheld  the  sanction.^'* 
But  other  courts  have  disagreed.  An  Illinois  appellate  court 
ruled  that  a  school  could  not  deny  a  student  the  opportunity 
to  make  up  examinations  missed  during  a  five-day  in-school 
suspension.  The  student's  offense  was  possession  of  beer 
at  a  school  football  game.  Although  it  did  not  rule  out  the 
loss  of  exam  credits  for  more  severe  instances  of  alcohol 
abuse,  the  court  held  the  penalty  in  this  case  to  be  unduly 
harsh. 2'  Similarly,  a  Pennsylvania  court  reversed  a  ten-point 
'  reduction  in  semester  grades  applied  to  a  high  school  honor 
'  student  who  was  suspended  for  drinking  a  glass  of  wine  on 
a  school  trip.  The  relatively  mild  offense  and  the  girl's  ex- 
cellent record  made  the  penalty  unduly  harsh,  particularly 
since  several  other  sanctions,  including  expulsion  from  ex- 
tracurricular activities,  had  already  been  imposed.^* 

Impact  on  a  student's  future  opportunities  is  another 
factor  to  be  considered  in  assessing  the  severity  of  a  penal- 
ty. In  cases  from  Illinois  and  Texas  the  court  noted,  in 
upholding  academic  penalties,  that  the  affected  students  had 
already  been  accepted  by  colleges  of  their  choice.^'  An  Il- 
linois court,  in  upholding  a  school's  refusal  to  allow  tests 
missed  during  a  suspension  to  be  made  up,  also  focused  on 
future  impact.  The  tests  missed  had  been  mid-terms,  not 
finals;  furthermore,  the  student's  grades  were  not  of  lasting 
importance  because  he  was  in  seventh  grade,  not  high 
school.^*  Another  court,  in  overturning  the  grade  reduc- 
tions, noted  that  the  sanction  would  have  misrepresented  the 


student's  academic  abilities  to  future  schools  and  employers 
and  that  "grades  are  not  merely  of  fleeting  interest;  rather 
they  become  a  permanent  record  upon  which  all  future 
educational  opportunities  are  based."^' 

Schools  must  also  use  an  appropriate  form  of  academic 
penalty.  Denying  credit  is  more  severe  than  lowering  grades. 
It  should  probably  be  used  only  for  serious  misconduct  and 
long  absences,  or  when  milder  penalties  have  not  curbed 
misbehavior.  3" 

The  harshest  form  of  credit  denial  is,  of  course, 
withholding  of  a  diploma.  This  area  of  the  law  is  complex, 
but  the  general  rule  is  that  students  have  the  right  to  receive 
a  diploma  once  they  have  earned  it  academically.^'  Although 
attendance  is  an  academic  factor,  courts  require  strong 
justification  when  a  school  prevents  a  student  from 
graduating  because  of  truancy  if  he  has  met  the  school's  other 
academic  requirements. 

Attendance  violations  that  would  clearly  merit  milder 
academic  penalties  may  not  be  enough  to  justify  withholding 
a  diploma.  Schools  must  be  careful  to  consider  any  mitigating 
circumstances.  For  example,  a  farming  family  in  Missouri 
faced  severe  economic  problems  while  their  daughter  was 
in  her  senior  year  of  high  school  and  needed  her  at  home. 
The  girl's  counselors  did  not  tell  her  that  she  could  obtain 
a  waiver  of  attendance  requirements,  and  her  record  showed 
twenty-seven  missed  days.  Because  her  absences  were  due 
to  family  problems  and  she  had  already  earned  the  minimum 
amount  of  credit  required  for  graduation,  the  court  ruled 
that  she  was  enfitled  to  a  diploma. ^^ 

Attendance  violations  should  also  be  dealt  with  prompt- 
ly, not  raised  later  to  prevent  a  student's  graduation.  A 
Missouri  court  held  that  a  student's  eight-week  absence  dur- 
ing his  junior  year  did  not  justify  withholding  his  diploma 
after  he  had  returned  to  school  and  met  all  other  academic 
requirements.^' 

These  cases  simply  illustrate  that  the  more  severe  the 
academic  penalty,  the  more  carefully  the  school  must  con- 
sider the  student's  record  and  individual  circumstances. 
Although  courts  require  strong  academic  reasons  when  a 
school  denies  a  student's  diploma  because  of  attendance 
violations,  schools  have  a  great  deal  of  freedom  in  defining 
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their  standards  for  graduation.^'*  When  a  student's  excessive 
absences  are  unexcused,  when  there  are  no  mitigating  cir- 
cumstances, and  when  the  student  has  not  met  grade  or  credit 
requirements,  the  school  is  clearly  justified  in  denying  a 
diploma. 

The  North  Carolina  Attorney  General  recommends  cer- 
tain guidelines  for  a  school  to  follow  in  order  to  meet  con- 
stitutional requirements  when  it  is  considering  academic 
sanctions:  (1)  Academic  penalties  should  be  imposed  only 
if,  in  the  opinion  of  school  administrators  and  other  profes- 
sional educators,  the  absence  was  long  enough  to  interfere 
with  learning.  (2)  To  avoid  unconstitutional  harshness, 
schools  should  consider  providing  procedures  to  review  ex- 
tenuating circumstances  before  imposing  penalties,  offer- 
ing opportunities  to  make  up  missed  work,  and  adopting 
grade-reduction  policies  rather  than  denying  total  credit  for 
excessive  absences.  (3)  Schools  should  treat  all  types  of 
absences  similarly  because  any  absence  affects  a  student's 
education;  the  penalty  should  not  be  imposed  as  punishment 
for  the  behavior  that  caused  the  absence.^' 

In  summary,  the  amount  of  the  grade  reduction  trig- 
gered by  a  student's  absence  from  school  must  match  the 
gravity  of  the  offense.  The  gravity  of  an  offense  is  reflected 
by  the  length  of  the  absence  the  actual  harm  caused,  the 
general  danger  posed  by  similar  misconduct,  and  the  stu- 
dent's record.  The  amount  of  reduction  is  determined  by 
its  impact  on  the  student's  academic  record  and  the  poten- 
tial effect  of  reduction  on  future  educational  and  employ- 
ment opportunities.  The  number  of  other  disciplinary 
measures  that  have  been  imposed  is  also  relevant  to  the  severi- 
ty of  the  academic  penalty.  In  practice,  although  schools  may 
not  impose  academic  penalties  for  disciplinary  reasons,  a 
number  of  disciplinary  concerns  come  into  play  when 
deciding  how  severe  such  a  penalty  should  be. 

Procedural  Due  Process 

The  procedural  fairness  guaranteed  by  the  Fourteenth 
Amendment  is  met  in  very  different  ways,  depending  on 
whether  a  school's  action  is  academic  or  disciplinary.  The 
courts  will  not  reverse  academic  decisions  unless  they  are 
completely  arbitrary  or  motivated  by  ill  will .  Educators  are 
free  to  establish  their  own  decision-making  procedures 
because  academic  evaluation  requires  specialized 
knowledge,  experience,  and  broad  exercise  of  discretion.^* 


For  example,  a  teacher  who  fails  a  student  because  of  poor   / 
work  need  not  hold  a  hearing  before  making  the  decision. 

Serious  disciplinary  action,  however,  invokes  several 
procedural  requirements.  Although  such  requirements  are 
flexible,  the  basic  elements  include  (a)  informing  students 
about  what  conduct  is  prohibited;  and  (b)  giving  students 
who  are  alleged  to  have  violated  school  rules  notice  of  the 
charges  against  them,  a  chance  to  explain  their  side  of  the 
allegation,  and  an  impartial  decision  based  on  sufficient 
evidence."  Academic  penalties  are  a  combination  of 
discipline  and  academic  evaluation.  Given  the  dual  nature 
of  these  penalties,  how  must  they  be  imposed  so  as  to  assure 
procedural  fairness? 

The  answer  may  depend  on  the  context  in  which  the 
penalty  is  imposed.  When  grades  or  credits  are  reduced 
because  of  truancy,  most  courts  have  treated  the  reduction 
as  part  of  normal  academic  evaluation.  No  additional  pro- 
cedures are  required,  and  the  penalty  is  treated  like  any  other 
grading  decision.^*  An  Illinois  court  acknowledged  that 
academic  penalties  can  seriously  affect  a  student's  future 
but  followed  the  traditional  rule  that  courts  should  defer  to 
the  schools  and  require  no  specific  procedures  for  assign- 
ing grades  or  credits.  But  when  academic  penalties  arise 
from  suspensions,  the  entire  action  may  be  considered 
disciplinary.  Thus  whatever  procedures  are  used  in  impos-  V 
ing  the  suspension  must  also  give  the  student  a  chance  to 
argue  his  case.'' 

Although  constitutional  requirements  are  flexible  as 
long  as  procedures  are  fair,  many  states'  laws  define  specific 
disciplinary  procedures  to  ensure  that  schools  meet  due  pro- 
cess requirements.  These  provisions  generally  apply  to 
suspension  and  expulsion.  They  are,  in  effect,  minimum  re- 
quirements for  imposing  academic  penalties  for  misconduct, 
because  such  penalties  may  be  imposed  only  when  triggered 
by  suspension  or  expulsion.  In  North  Carolina,  local  school 
boards  must  follow  the  suspension  procedures  they  have 
developed  and  published  in  accordance  with  state  law.*"  If 
academic  penalties  are  being  considered,  the  hearing  must 
allow  students  to  argue  against  both  the  academic  penalty 
and  the  suspension.'" 
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)  Fair  procedure  also  requires  that  students  be  given  notice 

of  the  kind  of  misconduct  that  could  result  in  academic  sanc- 
tions. North  Carolina  schools  should  incorporate  any  such 
policies  into  the  published  student  conduct  code  mandated 
by  state  law.  In  states  that  do  not  require  written  codes,  oral 
notice  through  school  assemblies  or  classroom  announce- 
ments will  suffice  as  long  as  any  affected  students  are  pre- 
sent when  the  notice  is  given  (but  the  distribution  of  a  printed 
handbook  is  advisable). "^ 

Academic  penalties  add  to  the  severity  of  any  suspen- 
sion, particularly  for  high  school  students  whose  grades  may 
have  a  lasting  impact.  The  Supreme  Court  has  ruled  that 
students  have  a  right  to  procedural  due  process— that  is, 
notification  of  what  they  did  wrong  and  an  opportunity  to 
tell  their  side  of  the  matter— whenever  school  disciplinary 
actions  might  damage  their  reputation  or  adversely  affect 
future  oppormnities.*^  Whether  procedural  safeguards  above 
those  required  for  suspension  are  necessary  when  academic 
penalties  are  imposed  depends  on  the  importance  to  the  stu- 
dent's future  of  maintaining  a  specific  grade.  No  courts  have 
ruled  on  this  issue.  A  Texas  federal  district  court,  while 
reversing  an  academic  penalty  on  other  grounds,  commented 
that  the  informal  hearing  held  by  the  school  before  the  stu- 
dent was  suspended  might  not  have  provided  sufficient  pro- 

'  cedural  due  process:  ""[Lloss  of  points. .  .aggravates  the  penal- 
ty and  necessarily  triggers  somewhat  greater  procedural 
safeguards."'''' 

State  law  can  provide  guidance  in  deciding  what  addi- 
tional safeguards  might  be  employed  if  both  academic 
penalties  and  suspension  are  being  considered.  Several  states, 
including  North  Carolina,  require  that  suspensions  longer 
than  ten  days  receive  prior  approval  by  the  school 
superintendent.'"  Schools  may  use  the  same  process  if  grade 
penalties  are  being  considered  in  conjunction  with  suspen- 
sions of  any  length.  The  legislature  may  have  intended  that 
greater  safeguards  be  provided  for  any  penalty  significant- 
ly greater  than  a  ten-day  suspension.'"'  Even  if  not  required 
by  state  law,  additional  procedures  would  ensure  careful  con- 
sideration before  academic  penalties  that  may  have  lasting 
impact  on  the  student's  future  are  imposed. 


Another  procedural  problem  is  raised  by  the  hybrid 
academic-disciplinary  nature  of  academic  penahies.  Fair 
grading  requires  a  teacher's  personal  assessment  of  a  stu- 
dent's effort  and  achievement,  in  light  of  the  teacher's  direct 
knowledge  of  the  student's  work.  Several  courts  have 
therefore  held  that  any  grade-reduction  policy  must  not  be 
mandatory  because  it  would  rob  teachers  of  the  discretion 
required  for  academic  fairness."''  But  giving  teachers  the 
discretion  to  impose  academic  penahies  may  cause  incon- 
sistency, which  would  create  a  new  constitutional  issue. 

One  Missouri  case  highlights  this  difficulty.  The  ma- 
jority opinion  questioned  the  wisdom  of  attendance  re- 
quirements for  graduation  that  "mandatorily  herded  all  high 
school  students,  without  regard  to  ability,  aptitude,  ambi- 
tion, intellect,  motivation  or  prior  scholastic  record  onto 
the  same  conveyor  belt  geared  to  the  pace  of  the  mediocre 
or  average  student. . .  ."'♦*  The  concurring  opinion  agreed  that 
the  loss  of  a  high  school  diploma  was  unreasonable,  but  it 
used  precisely  the  opposite  reasoning:  Since  a  neighboring 
school  in  the  district  did  not  apply  the  policy,  the  policy  was 
unfair  because  it  was  not  applied  to  all  students."' 

Similarly,  regulations  of  the  North  Carolina  State  Board 
of  Education  allow  local  school  boards  to  enforce  com- 
pulsory attendance  by  ■'permit[ting]  teachers  to  take  into 
account  absences  in  the  computation  of  a  child's  grades."**" 
(By  state  law,  boards  are  not  limited  to  the  suggested  pro- 
cedure, but— as  noted— discretion  for  teachers  may  be  con- 
stitutionally required.)  However,  the  State  Attorney  General 
has  warned  that  any  grade-reduction  policies  must  be  "even- 
handed"  and  consistent."  Thus  schools  must  not  adopt  man- 
datory academic  penalties  but  must  be  consistent  in  the  way 
the  penalties  are  applied.  School  policies  should  not  dis- 
tinguish between  the  reasons  for  absences  but  should  include 
procedures  for  individual  consideration  of  each  student's 
circumstances.  Teachers  should  be  given  some  discretion 
in  applying  grade  reductions,  and  penalties  should  not  be 
imposed  when  absences  were  unavoidable  or  when  students 
have  made  special  efforts  to  improve  academically.*^ 

In  summary,  schools  should  publish  or  announce  any 
academic  penalty  policies  so  that  all  students  are  aware  that 
absences  may  result  in  reductions  of  grades  or  credits.  Other 


42.  New  Braunfelslndep.  Sch.  Disl.  658S.W.2dat  330- .12;  R.J.J,  by  Johnson. 
6.S8  S.W.2d  at  915. 

43.  Goss.  419  U.S.  at  576. 

44.  Jones  v.  l^texo.  499  F.  Supp.  223.  239  n.  15  (1980). 

45.  N.C.  Gen.  Stat.  §  115C-391(c)  (1983). 

46.  Additional  disciplinary  niea.sures  that  do  not  add  significantly  to  the  seveiity 
of  the  suspension,  such  as  exclusion  from  after-school  activities,  do  not  trigger 
North  Carolina's  more  stringent  procedures.  Pegram  v.  Nelson,  469  F.  Supp.  1134 
(M.D.N.C.  1979). 


47.  Knight,  348  N.E.2d  at  299;  Hamer,  383  N.E.2d  at  234. 

48.  Sageser,  559  S.W.2d  at  232.  See  also  In  Re  Sandra  Mitchell  v.  Baxter 
Community  Sch.  Dist.,  D.P.I.  App.  Dec.  201  (Iowa  1978)  (credit denial  reasonable 
only  after  individual  review  of  student's  reasons  for  absence). 

49.  Sageser.  559  S.W.2d  at  234-35. 

50.  N.C.  Admin.  Code.  Title  16.  Subchapter  2D.  0405. 

51.  Informal  Op.  N.C.  Atfy  Gen.,  Aug.  17.  1979.  at  2-3,  5. 

52.  See  Intbrmal  Op.  N.C.  Atty  Gen..  Jan.  27.  1984. 


24  D  SCHOOL  LAW  BULLETIN 


than  that,  there  are  no  hard  and  fast  rules  for  imposing 
academic  penalties.  Schools  must  rely  on  their  own  judg- 
ment in  establishing  policies  that  treat  all  absences  consistent- 
ly but  allow  consideration  of  individual  students'  circum- 
stances. 

When  academic  penalties  are  based  on  truancy,  schools 
have  broad  discretion  and  may  impose  them  as  part  of  their 
customary  academic  evaluation  of  students.  Teachers  who 
are  familiar  with  a  student's  work  should  be  involved  in  any 
decision  to  impose  penalties  on  that  student,  but  no  specific 
hearings  or  special  procedures  are  required. 

When  academic  penalties  are  imposed  as  a  result  of 
suspension  or  expulsion,  a  school  must  incorporate  con- 
sideration of  the  penalty  into  its  customary  suspension  or 
expulsion  hearings.  In  some  states  specific  procedures  for 
suspending  or  expelling  students  are  defined  by  law.  In  other 
states  schools  have  developed  their  own  procedures  to  meet 
the  constitutional  requirements  for  disciplinary  action.  In 
any  case,  such  procedures  must  allow  each  student  to  pre- 
sent his  side  of  the  case  and  argue  against  the  academic  penal- 
ty as  well  as  the  suspension  or  expulsion. 


Statutory  Limits  on 
Academic  Penalties 

A  school's  authority  over  students  is  not  inherent.  It 
rests  on  the  various  constitutional  and  legislative  provisions 
that  created  the  schools  and  defined  their  powers.'^  Thus 
any  action  taken  by  a  school  must  be  rooted  in  the  school's 
legal  authority  and  must  stay  within  the  conditions  imposed 
by  state  law. 

No  state's  laws  specifically  prohibit  academic  penalties. 
Nevertheless,  a  number  of  state  laws  limit  or  even  prevent 
the  use  of  these  penalties.  Some  state  legislatures  have  re- 
served to  themselves  the  power  to  define  penalties  for 
misconduct  or  truancy,  leaving  local  schools  without  the 
power  to  create  new  penalties  like  reductions  of  grades  or 
credits.  Other  states'  laws  contain  implied  educational 
policies  that  would  be  defeated  if  academic  penalties  were 
permitted.  In  addition,  special-needs  students  may  have 
statutorily  defined  rights  that  limit  or  prohibit  the  use  of 
academic  sanctions.  Federal  laws,  as  well  as  some  state 


statutes,  impose  specific  procedural  safeguards  for  disciplin-   , 
ing  handicapped  students."* 

Several  issues  that  are  still  unsettled  in  other  jurisdic- 
tions have  been  resolved  in  North  Carolina  by  specific 
legislative  or  regulatory  provisions.  In  North  Carolina  (1) 
the  existence  of  statutory  penalties  for  violating  compulsory 
attendance  laws  has  not  pre-empted  local  school  boards'  en- 
forcement powers;  (2)  absences  caused  by  suspension  or 
expulsion  are  unexcused;  (3)  local  school  boards  may,  at 
their  discretion,  permit  grading  to  reflect  unexcused  absences 
(at  least  in  the  context  of  requiring  attendance). 

North  Carolina  local  school  boards  have  relatively  broad 
authority  to  enforce  the  state's  compulsory  attendance  law 
as  long  as  minimum  state  requirements  are  met.  School 
boards  may  excuse  absences  for  illness,  medical  appoint- 
ments, court  appearances,  farm  and  home  needs,  religious 
reasons,  and  "educational  opportunit[ies]  such  as  travel ."'' 
But  local  schools  may  reject  such  excuses  and  employ  "more 
rigorous  standards  for  enforcement"  of  compulsory  at- 
tendance.'* Thus  North  Carolina's  statutory  penalties  for 
violating  compulsory  attendance  laws,  which  are  imposed 
on  students'  parents  or  guardians,"  do  not  remove  local 
authority  to  enforce  attendance  by  additional  means. 

In  other  states,  laws  that  define  penalties  for  truancy  ' 
do  not  provide  for  enforcement  by  local  schools.  A  Califor-  V 
nia  attorney  general's  opinion  held  that  the  existence  of 
statutory  penalties  for  truancy  rendered  school  boards 
powerless  to  deny  credit  for  unexcused  absences.  Students' 
absences  could  affect  their  grades  only  if  the  absences 
reflected  lowered  scholastic  achievement,  in  view  of  the  fact 
that  the  schools  are  authorized  to  evaluate  students 
academically  but  not  to  create  their  own  penalties  for 
truancy.'* 

The  North  Carolina  State  Board  of  Education's  regula- 
tions define  disciplinary  absences  as  unexcused,  but  this 
policy  may  differ  in  other  states.  For  example,  a  Colorado 
truancy  statute  required  schools  to  include  days  when  students 
were  absent  because  of  illness  or  suspension  in  computing 
the  total  number  of  days  attended  by  each  student  during 
the  school  year.  A  school  policy  denying  credit  to  students 
who  missed  more  than  one  week  of  classes  was  invalid 


53.  The  Tenth  Amendment  of  the  United  States  Constitution  reserves  to  the 
states  or  the  people  the  powers  not  granted  to  the  federal  government .  Each  state's 
power  over  education  derives  from  this  basic  source.  U.S.  Const,  amend.  X .  The 
North  Carolina  Constitution  guarantees  a  system  of  public  schools  and  empowers 
the  General  Assembly  to  delegate  authority  over  schools  to  localities.  N.C.  Const. 
art.  IX,  §§  1-5. 


54.  See,  e.g. ,  20 U.S.C.  §§  1401  elseq.  (1982); 29 U.S.C.  §§  T)Aetseq.  (1982); 
N.C.  Gen.  Stat.  §  I15C-II2  (1983). 

55.  N.C.  Admin.  Code.  Title  16.  Subchapter  2D  .0404. 

56.  Id.  at  Subchapter  2D  .0407;  see  also  N.C.  Gen.  Stat  §  115C-379.  Although 
schools  are  empowered  to  enforce  higher  attendance  standards,  they  may  not  ex- 
cuse absences  that  are  not  authorized  by  the  State  Board  of  Education  regulations. 
Informal  Op.  N.C.  Atfy  Gen..  Jan.  27.  1984. 

57.  N.C.  Gen.  Stat.  S  115C-380  (1983). 

58.  Op.  Cal.  Att'y  Gen.  No.  CA'74-145  (Aug.  13,  1975). 
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because  the  school  did  not  allow  students  credit  for  attend- 
ance when  their  absences  were  due  to  suspension,  expul- 
sion, or  illness.'' 

Along  with  state  compulsory  attendance  laws,  a  local 
school  board's  authority  to  define  and  impose  punishment 
for  misconduct  is  important.  Usually  a  patchwork  of  state 
laws  provides  separate  grants  of  power  to  administer  local 
schools,  define  student  conduct,  set  academic  requirements, 
and  impose  discipline.*°  Power  to  adopt  academic  penalties 
can  derive  from  any  or  all  of  these  provisions.  Nevertheless, 
some  legislatures  have  attached  specific  conditions  on  the 
use  of  these  powers  that  limit  the  use  of  academic  penalties. 
In  addition,  courts  in  different  states  have  interpreted  similar 
provisions  in  very  different  ways. 

In  North  Carolina,  local  school  boards  may  adopt  stu- 
dent conduct  codes,  but  the  basic  procedures  for  suspend- 
ing or  expelling  a  child  are  defined  by  statute.*'  The  statutes 
governing  discipline  and  conduct  do  not  mention  academic 
penalties,  but  grade  reductions  for  absences  is  expressly  per- 
mitted by  state  attendance  regulations.  In  addition.  North 
Carolina  school  boards,  like  those  ofmost  other  states,  have 
general  supervisory  authority  over  teaching  and  school  mat- 
ters within  their  local  units.*-  The  State  Attorney  General 
I  says  that  this  authority  also  allows  school  boards  to  adopt 
academic  penalties  for  nonattendance.*' 

A  similar  set  of  state  laws  that  had  no  specific  regula- 
tions permitting  schools  to  consider  student.s'  absences  in 
grading  was  held  to  prohibit  academic  penalties.  A  Kentucky 
court  held  that  statutes  defining  disciplinary  procedures 
allowed  local  officials  to  prohibit  certain  conduct  and  decide 
the  duration  of  suspensions  but  not  to  impose  lowered  grades 
because  of  students'  absences.  The  legislature  had  "clearly 
pre-empt[ed]  the  right  of  school  officials  to  .  .  .  impose  ad- 
ditional penalties  for  the  conduct  resulting  in  suspension." 
The  school's  general  supervisory  authority  afso  did  not  ex- 
tend to  setting  grade  penalties  for  student  absences.*" 

Another  issue  affecting  the  use  of  academic  penalties 
remains  open  in  North  Carolina.  North  Carolina,  like  several 
other  states,  requires  schools  to  allow  certain  suspended 
students  to  make  up  missed  exams.  This  statute  expressly 


59.  Gutierrez  v.  School  Dist.  R-1.  585  P.2d  935.  937  (Colo.  App,  1978). 

60.  See.  eg. .  N.C.  Gen.  Stat.  §  115C-36  (granting  geneial  supervisory  authori- 
ty to  liKal  school  boards);  id.  §  115C-47  (describing  powers  of  local  boards);  id. 
S  I15C-391  (granting  authority  to  adopt  student  conduct  codes  and  defining 
disciplinary  powers). 

61    Id.  §  1I5C-.391  (1983). 

62.  Id  §§  115C-36.  -4702)  (1983).  For  other  state  laws,  see.  eg. .  Ky.  Rev. 
SiAr.  Ann,  §  160.160  (1983);  Ohio  Rev.  Code  Ann.  §  3313.20  (Page  1983). 

63.  Informal  Op.  N.C.  Aify  Gen..  Jan.  27.  1984. 

64.  Dorsey  v.  Bale.  52!  S.W.2d  76.  78  (1975). 


covers  only  major  tests  for  students  suspended  ten  days  or 
less,  but  its  effect  may  be  broader.  A  similar  provision  in 
another  state  was  held  to  prohibit  all  academic  sanctions. 

North  Carolina  law  requires  that  students  suspended 
for  ten  days  or  less  be  allowed  to  make  up  any  missed  final, 
quarterly,  or  grading-period  examinations.*'  In  interpreting 
a  somewhat  broader  Pennsylvania  provision,  the  court  ruled 
that  the  requirement  would  be  effective  only  if  schools  did 
not  reduce  any  credits  or  grades  for  nonattendance.  The 
regulations  required  that  students  be  allowed  to  "make  up 
exams  and  work  missed  while  being  disciplined  .  .  .  within 
guidelines  established  by  the  board  of  school  directors."  The 
court  struck  down  the  postsuspension  reduction  of  a  stu- 
dent's grades  because  the  penalty  was  counter  to  the  state's 
implied  policy  against  penalizing  students  academically  after 
a  suspension  from  school:  "[G]rade  reduction  as  a  form  of 
punishment  is  inconsistent  and  antithetical  to  [the]  regula- 
tion .  .  .  ."**  Thus  state  provisions  guaranteeing  students 
the  right  to  make  up  work  missed  during  suspensions  may 
reflect  a  broader  policy  that  prohibits  all  academic  penalties 
tor  absences  caused  by  school  disciplinary  action. 

The  North  Carolina  law,  which  applies  only  to  major 
tests  missed  during  brief  suspensions,  probably  does  not  im- 
ply a  similar  policy.  The  Attorney  General  reasoned  that  the 
statute  may  show  "a  legislative  intent  that  a  child's  grades 
should  not  be  reduced"  but  decided  that  the  law  simply  means 
that  suspensions  should  not  affect  some  students  more  than 
others  because  their  suspensions  occur  during  the  examina- 
tion period.*''  Thus,  to  avoid  violating  state  law,  schools  must 
(a)  allow  major  tests  missed  during  suspensions  often  days 
or  less  to  be  made  up  and  (b)  give  full  credit.  However,  North 
Carolina  courts  have  not  ruled  on  the  scope  of  the  state's 
make-up  requirement,  and  it  may  be  that  academic  penalties 
for  .suspensions  will  be  declared  illegal. 

Finally,  many  states  have  enacted  specific  procedural 
safeguards  for  disciplining  students  with  special  needs.  Use 
of  grading  as  a  penalty  may  trigger  these  procedures  and 
require  that  they  be  applied  to  the  grading  process.  North 
Carolina  law  imposes  specific  requirements  for  disciplinary 
action  that  affects  students  who  are  mentally  or  physically 
impaired,  seriously  emotionally  disturbed,  academically 
gifted,  or  pregnant.**  A  nonemergency  suspension  of  more 
than  ten  days  requires  evaluation  of  both  the  child's  educa- 
tional program  and  any  medical  treatment  plan  in  order  to 


65.  N.C.  Gen.  Stat.  §  115C-391(b)  (1983). 

66.  Katzman,  479  A.2d  at  673. 

67.  Informal  Op.  N.C.  Atfy  Gen.,  Aug.  17.  1979.  pp.  4-5. 

68.  N.C.  Gen.  Stat  §  115C-109  (1983). 
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determine  whether  the  misconduct  is  related  to  his  or  her 
special  needs.  If  such  a  link  is  found,  "normal  disciplinary 
procedures"  may  not  be  followed.*'  Thus  schools  must  en- 
sure that  academic  penalties  do  not  punish  special-needs 
students  for  conduct  relating  to  those  needs. 

In  summary,  a  wide  range  of  state  laws  governing  com- 
pulsory attendance,  disciplinary  procedures,  and  special 
education  may  limit  or  prevent  the  use  of  academic  penalties. 
In  North  Carolina,  local  school  boards  have  discretion  to 
adopt  academic  penalties  for  unexcused  absences  because 
of  their  general  supervisory  authority  and  their  power  to  en- 
force compulsory  attendance  laws.  Absences  attributed  to 
disciplinary  action  are  defined  by  law  as  unexcused  and 
should  be  subject  to  the  same  academic  penalties  as  other 
unexcused  absences.  Students  suspended  briefly  during  exam 
periods  must  be  allowed  to  make  up  the  tests,  and  full  credit 
must  be  given,  if  earned.  Children  with  special  needs  must 
not  be  penalized,  academically  or  otherwise,  for  conduct 
related  to  their  special  needs.  In  many  states,  laws  govern- 
ing truancy  and  school  discipline  limit  or  prohibit  academic 
penalties.  Schools  should  not  adopt  academic  penalties 
without  careful  research  into  relevant  statutes,  regulations, 
and  case  law  within  their  jurisdictions. 

Educational  Concerns 

Educators,  as  well  as  courts,  have  been  concerned  that 
academic  penalties  threaten  the  validity  of  academic  evalua- 
tion when  they  are  used  for  disciplinary  purposes.  The 
Missouri  Commissioner  of  Education  said:  "[G]rades... 
reflect  the  judgment  of  teachers  in  rating  a  student's  academic 
performance.  To  use  grades  otherwise  appears  to 
pervert. .  .their  reliability  and  validity.'""'  The  clear  consensus 
is  that  "academic  performance  should  be  the  benchmark 
of  grading"' '  and  that  punitive  use  of  grades  "would  warp 
the  basic  purpose  of  issuing  grades.'"'- 

Class  attendance  is  clearly  crucial  to  learning  and  can 
reflect  student  motivation.  Schools  face  serious  and  grow- 
ing discipline  problems.  The  real  issue,  however,  is  whether 
specific  grade-  or  credit-reduction  policies  are  an  appropriate 
response.  Presumably,  because  teachers  already  evaluate  a 


range  of  factors  relevant  to  effort  and  achievement,  atten-  { 
dance  and  conduct  are  already  reflected  in  grading  when 
they  affect  scholastic  performance.  One  educator  noted  that 
"if  schools  are  performing  the  function  for  which  they 
operate,  a  child's  absence  would  in  fact  result  in  his  or  her 
learning  less"  and  would  already  "be  reflected  in  lower 
grades."''^  Thus  the  result  of  any  automatic  policy  of  grade 
reduction  may  be  to  affect  only  those  students  whose 
academic  performance  was  not  impaired  by  their  absence. 

Policies  that  impose  loss  of  credit  for  nonattendance 
may  also  be  counterproductive.  Tennessee's  Legal  and  Ad- 
ministrative Counsel  for  Higher  Education  noted  that  denial 
of  credit  may  mean  that  a  child  is  "forced  to  remain  in  a 
class  he  cannot  pass;  the  teacher  is  prohibited  from  allow- 
ing him  his  rightful  academic  place;  and  all  are  frus- 
trated...."'''* The  Minnesota  Deputy  Education  Commis- 
sioner advised  that,  in  order  to  avoid  reducing  motivation, 
schools  should  give  students  full  credit  for  making  up  the 
missed  work.  Failure  to  make  up  work  would  then  result 
in  lower  grades  on  the  basis  of  achievement,  not  attendance.''' 
Similarly,  an  informal  opinion  from  the  North  Carolina  At- 
torney General  advised  schools  to  consider  milder  penalties 
before  denying  credit  because  of  nonattendance.''* 

Besides  giving  rise  to  these  educational  concerns,  t 
academic  penalties  increase  the  administrative  difficulty  of 
assigning  grades  and  may  undermine  local  schools'  discre- 
tion in  setting  academic  and  conduct  standards.''''  Must 
teachers  hold  due  process  hearings  for  grade  reductions  trig- 
gered by  disciplinary  absences?  If  so.  what  proportion  of 
a  child's  grade  would  still  be  unreviewable  as  academically 
based,  and  how  could  that  be  determined?  While  the  require- 
ment that  penalties  be  "consistent"  is  unclear,  it  may  mean 
that  local  schools  would  have  to  give  up  some  autonomy  in 
setting  standards  to  achieve  the  uniformity  required  by  some 
courts.  Thus  the  discretion  of  classroom  teachers  and  local 
school  boards  may  be  curtailed  if  grading  becomes  a  tool 
for  effecting  discipline. 

A  number  of  schools  have  resolved  these  concerns  by 
adopting  a  broad  range  of  tactics  to  decrease  truancy  and 
behavior  problems,  rather  than  using  academic  penalties 
alone  to  accomplish  disciplinary  goals.  Using  positive  in- 
centives, such  as  granting  additional  grade  points  or  exemp- 
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tion  from  exams  to  students  with  good  attendance  records, 
has  increased  the  effectiveness  of  academic  penalty  policies. 
Warning  students  and  parents  before  absences  become  ex- 
cessive is  also  important  in  preventing  serious  attendance 
problems  and  decreasing  the  punitive  impact  of  academic 
penalties.''* 

Recognizing  the  individuality  of  problems  faced  by 
students,  some  schools  have  allowed  teachers  to  arrange  with 
parents  and  students  for  modified  attendance  requirements. 
This  policy  allows  students  with  unusual  problems  or  ex- 
ceptional ability  to  complete  some  course  work  independent- 
ly. Other  schools  allow  individual  consideration  of  students 
by  establishing  two  procedures:  one  for  denial  of  credit  and 
one  for  reduction  of  grade.  Denial  of  credit  for  a  specific 
number  of  absences  is  imposed  by  a  mandatory  school  policy, 
waived  only  in  exceptional  circumstances.  Reductions  of 
grade,  which  is  a  less  severe  penalty  than  loss  of  credit  and 
will  be  imposed  by  fewer  absences  are  imposed  only  at  each 
teacher's  discretion  after  a  review  of  the  student's  work.'" 
Such  approaches  preserve  the  teacher's  discretion  and  reduce 
the  likelihood  of  a  suit  against  the  school  for  unreasonable 
grading  procedures. 

Most  schools  already  use  a  variety  of  responses  to  the 
,  problems  of  truancy  and  misconduct.  Academic  penalties 
should  be  kept  in  perspective  as  a  means  to  impress  students 
with  the  educational  harm  caused  by  misbehavior,  not  as 
a  new  method  of  discipline.  Positive  incentives  for  good  at- 
tendance increase  the  effectiveness  of  this  approach.  Flex- 
ibility in  setting  requirements  and  in  imposing  penalties  can 
also  reduce  the  harshness  of  academic  penalties  and  increase 
the  cooperation  of  students  and  their  parents. 

Conclusion 

Truancy  and  misconduct  are  growing  problems  that 
seriously  disrupt  education.  Some  schools,  searching  for 
more  effective  discipline,  have  adopted  such  academic 
penalties  as  lowered  grades  or  credits  for  misconduct  and 
excessive  absences  by  students.  However,  these  policies  must 
meet  constitutional  requirements  and  may  be  limited  or  even 
prohibited  by  state  law. 

Constitutional  limits  on  academic  penalties  arise  from 
the  Fourteenth  Amendment's  guarantee  that  students'  liberty 
right  to  protect  their  reputation  and  their  property  right  to 
education  may  not  be  denied  without  due  process  of  law. 


78.  Student  Absenteeism,  supra  note  1  at  24-45  (survey  of  scho 
(lance  policies  and  their  eflertivcness). 
79.  Id. 


Due  process  requires  that  academic  penalties  be  based  on 
reasonable  educational  goals  and  imposed  fairly. 

Because  grades  and  credits  measure  academic  achieve- 
ment, academic  penalties  serve  reasonable  educational  goals 
only  when  they  are  imposed  for  academic— not  disci- 
plinary—reasons. Class  attendance  is  the  link  between  the 
student's  conduct  and  his  academic  performance.  Thus 
grades  may  be  reduced  or  credit  denied  for  misconduct  on- 
ly if  the  misconduct  brings  about  absence  from  class.  Schools 
may  impose  academic  penalties  for  truancy  and  for 
misbehavior  that  results  in  suspension  or  expulsion.  To  avoid 
imposing  the  penalties  for  disciplinary  rather  than  academic 
reasons,  schools  should  apply  the  penalties  consistently  to 
all  unexcused  absences  rather  than  distinguishing  between 
the  types  of  behavior  that  led  to  students'  absences. 

Due  process  also  requires  that  a  penalty  match  the  of 
fense.  The  amount  of  the  grade  reduction  should  reflect  the 
student's  record  and  the  severity  of  his  misconduct.  The 
severity  of  the  penalty  should  be  determined  by  the  penal- 
ty's probable  impact  on  the  student's  future  educational  op- 
portunities and  the  number  of  other  disciplinary  measures 
that  have  been  imposed.  For  example,  academic  penalties 
probably  will  have  a  more  lasting  effect  on  high  school 
students'  fumres  than  on  the  future  of  elementary  school 
children.  Reducing  a  grade  is  generally  less  harsh  than  de- 
nying credit;  withholding  a  diploma  is  the  severest  academic 
penalty.  The  harsher  the  penalty,  the  more  carefully  a  school 
should  consider  its  academic  justification  and  the  student's 
individual  circumstances. 

There  are  no  specific  due  process  requirements  govern- 
ing the  procedures  for  imposing  academic  penalties,  except 
that  students  be  told  that  absence  from  school  will  result 
in  such  penalties.  When  academic  penalties  are  imposed  for 
truancy,  schools  need  not  provide  hearings  and  can  use  their 
normal  procedures  for  assigning  grades  and  credits.  When 
academic  sanctions  accompany  suspensions  or  expulsions, 
the  school's  customary  disciplinary  hearings  must  give 
students  a  chance  to  contest  the  academic  penalties  as  well. 
Although  no  courts  have  ruled  on  the  issue,  schools  may 
have  to  provide  even  more  formal  disciplinary  hearings  than 
are  customary  because  academic  penalties  increase  the 
severity  of  suspension  or  expulsion.  At  minimum,  academic 
penalties  (if  used)  should  be  consistently  applied  to  all  types 
of  absences,  teachers  should  be  given  some  discretion  in 
assigning  grades,  and  students'  individual  circumstances 
should  be  considered  before  the  penalties  are  imposed. 

Some  states  prohibit  academic  penalties  of  any  kind 
through  laws  governing  truancy,  disciplinary  action,  and  local 
supervisory  authority  over  schools.  Special  education  laws 
may  also  affect  the  use  of  academic  penalties.  Some  state 
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legislatures  have  reserved  to  themselves  the  power  to  en- 
force truancy  laws  and  to  define  penalties  for  student  miscon- 
duct. Requirements  that  suspended  or  expelled  students  be 
allowed  to  make  up  missed  work  may  also  in  effect  prohibit 
academic  penalties  by  reflecting  a  broad  policy  against 
penalizing  students  academically  for  misbehavior. 

North  Carolina  school  boards  have  wide  discretion  in 
enforcing  truancy  laws  and  may  allow  consideration  of  unex- 
cused  absences,  including  those  caused  by  suspension  or 
expulsion,  to  be  considered  in  assigning  grades.  However, 
students  suspended  for  ten  days  or  less  must  be  permitted 
to  make  up  missed  exams.  This  requirement  may  mean  that 
any  academic  penalty  is  inappropriate  for  such  students, 
although  no  North  Carolina  courts  have  ruled  on  the  issue. 
The  provisions  in  state  law  for  a  mandatory  hearing  before 
a  student  is  suspended  are  a  guide  to  meeting  constitutional 
due  process  requirements,  and  schools  should  consider  us- 
ing the  maximum  statutory  safeguards  if  they  plan  to  im- 
pose academic  penalties  along  with  brief  suspensions.  The 
law  requires  additional  procedures  for  disciplining  special- 
needs  children. 


In  addition  to  these  legal  issues,  several  educational  con- 
cerns must  be  considered  before  any  school  decides  to  adopt 
academic  penalties.  Many  educators  fear  that  incorporating 
disciplinary  considerations  into  academic  evaluation  will 
divert  attention  from  students'  scholastic  performance  and 
undermine  the  validity  of  grading.  In  addition,  because 
schools  have  less  discretion  in  disciplinary  decision-making 
than  in  academic  evaluation,  the  use  of  academic  penalties 
may  encourage  courts  to  scrutinize  academic  decisions  more 
closely  and  curtail  educators'  autonomy.  Schools  should  be 
careful  to  keep  academic  penalties  in  perspective  as  a  method 
of  encouraging  better  scholastic  performance  rather  than 
as  a  new  disciplinary  technique.  Adopting  positive  academic 
incentives  for  good  attendance  and  preserving  flexibility  in 
evaluating  students  individually  can  help  to  forestall  these 
concerns.  Mandatory  policies  that  enforce  rigid  attendance 
requirements  not  only  are  vulnerable  to  legal  challenges  but 
also  may  undermine  the  primary  goal  of  encouraging  in- 
dividual achievement.  ■ 
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SUPREME  COURT  PROHIBITS  SECULAR  IN- 
STRUCTION BY  PUBLIC  TEACHERS  IN  PRFVATE 
RELIGIOUS  SCHOOLS.  Grand  Rapids  School  District 
V.  Ball,  105  S.Ct.  3216  (1985);  Aguilar  v.  Felton,  105  S.Ct. 
3232  (1985). 

Facts:  The  school  board  in  Grand  Rapids,  Michigan, 
established  two  programs  to  provide  publicly  financed  in- 
struction in  secular  topics  to  private  school  students  in  private 
school  classrooms  leased  by  the  school  board.  Through  a 
Shared  Time  Program,  the  board  gave  enrichment  and 
remedial  courses  in  such  subjects  as  mathematics,  reading, 
and  music.  Students  enrolled  in  these  courses  attended 
classes  for  one  or  two  periods  each  week.  The  teachers  in 
the  Shared  Time  Program  were  full-time  public  school 
employees.  The  board  furnished  all  instructional  materials. 

The  second  program,  the  Community  Education  Pro- 


gram, was  given  for  children  and  adults  at  schools  and  other 
sites  in  the  Grand  Rapids  district.  However,  the  specific 
courses  challenged  in  this  program  were  offered  in  private 
elementary  schools  after  the  school  day  ended.  They  included 
classes  in  Spanish,  Christmas  arts  and  crafts,  and  chess. 
Teachers  in  this  program  were  part-time  public  school 
employees;  virtually  all  of  them  also  were  full-time  instruc- 
tors in  the  same  private  schools  in  which  they  taught  Com- 
munity Education  Program  courses. 

Of  the  41  private  schools  that  participated  in  the  two 
Grand  Rapids  programs,  40  were  religious  schools.  Under 
program  rules,  schools  could  not  display  religious  symbols 
in  program  classrooms.  Teachers  in  program  courses  were 
required  to  post  signs  noting  that  their  classrooms  were  public 
classrooms  when  used  in  the  programs. 

Taxpayers  sued  the  school  district  and  state  officials  in 
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federal  district  court,  seeking  an  injunction  against  the  two 
programs.  The  plaintiffs  won  in  district  court  and  again  on 
appeal  before  the  U.S.  Court  of  Appeals  for  the  Sixth  Cir- 
cuit. The  defendants  then  appealed  to  the  U.S.  Supreme 
Court. 

The  program  challenged  in  Felton  was  established  by 
the  New  York  City  Board  of  Education  to  offer  guidance 
services  and  instruction  in  remedial  reading,  remedial  math, 
and  English  as  a  second  language  to  students  in  private 
religious  schools.  The  program  was  funded  by  money  ob- 
tained under  Title  I  of  the  federal  Elementary  and  Secon- 
dary Education  Act  of  1965.  Classes  were  taught  by  public 
school  teachers  who  volunteered  to  participate  in  the  pro- 
gram. The  board  directed  teachers  not  to  take  part  in  religious 
activities  in  the  private  schools,  to  bar  religious  symbols  from 
the  classrooms,  and  to  minimize  contacts  with  private  school 
personnel.  Private  school  administrators  also  were  told  to 
keep  religious  symbols  out  of  classrooms  used  in  the  pro- 
gram. The  operation  of  the  program  was  monitored  by  super- 
visors, who  made  unannounced  regular  visits  to  the  private 
schools. 

As  in  Michigan,  taxpayers  sued  in  federal  district  court 
to  enjoin  the  program.  Although  they  lost  in  district  court, 
they  prevailed  on  appeal  before  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit.  The  defendants  then  appealed  to  the 
Supreme  Court. 

Holding:  The  Supreme  Court  struck  down  all  three  pro- 
grams under  the  establishment  clause  of  the  First  Amend- 
ment. Justice  William  J.  Brennan  wrote  the  majority  opi- 
nions in  both  cases.  Addressing  the  two  Grand  Rapids  pro- 
grams, Brennan  noted  that  they  unlawfully  promoted  religion 
in  three  ways:  (1)  without  supervision,  the  teachers  might 
inculcate  religious  beliefs;  (2)  in  the  eyes  of  impressionable 
students,  the  programs  might  seem  to  unite  government  and 
religion;  and  (3)  the  programs  gave  a  direct  subsidy  to 
religious  schools. 

In  Felton,  Brennan  observed  that  the  supervision  of 
teachers  cured  the  flaw  of  lack  of  supervision  in  the  Grand 
Rapids  programs.  But  that  very  solution  itself  raised  another 
problem:  entanglement  of  government  officials  in  the  af- 
fairs of  religious  institutions  through  the  monitoring  pro- 
cedure. As  a  result,  the  Court  concluded  that  this  program 
also  violated  the  establishment  dause— Benjamin  B.  Sendor 

COLLEGE'S  PROHIBITION  OF  ON-CAMPUS 
FUND-RAISING  BY  NONSTUDENTS  DOES  NOT 
VIOLATE  THE  FIRST  AMENDMENT.  Glover  v.  Cole, 
762  E2d  1197  (4th  Cir.  1985). 

Facts:  Louise  Glover  and  Ned  Measel,  members  of  two 
Socialist  political  parties,  distributed  literature  from  a  table 


on  the  campus  of  West  Virginia  State  College.  Neither  was 
a  student,  but  the  campus  was  "generally  open  for  political 
debate."  In  keeping  with  a  policy  of  the  State  Board  of 
Regents,  however,  the  college  prohibited  nonstudents  from 
raising  funds  on  campus.  A  security  guard  stopped  Glover 
and  Measel  from  selling  newspapers.  The  two  then  asked 
the  college  president  for  permission  to  sell  literature  and 
solicit  donations.  When  this  request  was  denied,  they  sued 
for  an  injunction  compelling  the  college  to  change  its  policy, 
arguing  that  the  rule  violated  the  First  Amendment.  The 
district  court  refused  to  grant  the  injunction,  and  the  plain- 
tiffs appealed. 

Holding:  The  Fourth  Circuit  affirmed,  holding  that  the 
enforcement  of  a  statewide  policy  prohibiting  on-campus 
sales  and  fund-raising  activities  by  groups  not  sponsored 
by  students  or  the  college  does  not  violate  the  First  Amend- 
ment. The  court  did  reject  the  college's  argument  that  the 
literature  sales  were  merely  "commercial  speech"  and  thus 
entitled  to  less  stringent  protection  than  "core  First  Amend- 
ment activity."  But  even  core  activity  can  be  regulated.  The 
court  used  the  traditional  test  for  such  regulations:  a  restric- 
tion on  the  time,  place,  and  manner  of  protected  speech  in 
a  limited  public  forum  is  valid  if  it  is  content-neutral,  if  it 
furthers  a  significant  state  interest  in  a  manner  narrowly 
tailored  to  protect  that  interest,  and  if  it  leaves  alternative 
channels  of  expression  open. 

This  policy  met  the  test.  It  applied  to  all  nonstudents 
and  all  types  of  speech  equally.  The  state's  "significant  in- 
terest" in  the  policy  had  two  elements:  regulating  physical 
use  of  the  campus  by  nonstudents  and  preserving  an  academic 
atmosphere.  The  state  has  a  legitimate  interest  in  protect- 
ing students  from  overcrowding,  harassment,  and  potentially 
fraudulent  sales.  In  addition,  students  are  at  a  stage  in  life 
in  which  the  primacy  of  education  as  a  claim  on  their  atten- 
tion sets  them  apart  from  the  general  population.  The  distinc- 
tion between  nonstudents  and  students  is  rational  and  con- 
sistent with  the  goal  of  enhancing  education.  There  was  no 
direct  infringement  on  expressive  activity,  alternative  chan- 
nels for  raising  funds  from  students  existed,  and  fund-raising 
on  the  campus  would  be  permitted  if  the  groups  attracted 
student  members.— fm/Zj  Bemheim 

EXPULSION  OF  A  HANDICAPPED  STUDENT  IS  A 
CHANGE  OF  PLACEMENT  UNDER  EAHCA.  School 
Board  V.  Malone,  762  F2d  12 10  (4th  Cir.  1985). 

Facts:  Jerry  Malone  is  a  child  with  a  serious  learning 
disability  entitled  to  a  free  appropriate  public  education  under 
both  The  Education  for  All  Handicapped  Children  Act 
(EAHCA),  and  Virginia  law.  His  individual  education  pro- 
gram (lEP)  placed  him  in  a  self-contained  classroom  and 
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indicated  that  he  had  some  behavior  problems.  One  of  the 
plan's  short-term  goals  for  Jerry  was  "obeying  school  rules." 
In  January  1983  Jerry,  then  fourteen,  acted  as  a  go-between 
for  two  nonhandicapped  students  who  asked  him  to  purchase 
"speed"  for  them  from  another  student.  Jerry  did  this  three 
times,  but  apparently  he  did  not  take  any  drugs  or  make  any 
money. 

When  school  officials  learned  of  these  transactions, 
Jerry  was  suspended.  The  school  screening  committee  deter- 
mined that  his  learning  disability  did  not  cause  him  to  par- 
ticipate in  the  drug  deals.  The  Coordinator  of  the  Secon- 
dary Learning  Disability  Program  for  the  county  agreed. 
After  a  hearing,  the  Prince  William  County  Board  of  Educa- 
tion followed  the  principal's  recommendation  and  expelled 
Jerry  for  the  rest  of  the  school  year.  The  board  also  retained 
the  discretion  whether  to  readmit  Jerry  the  next  fall .  Jerry's 
parents  requested  a  hearing,  and  the  hearing  officer  found 
that  Jerry's  misbehavior  was  related  to  his  disability  and  con- 
sequently he  could  not  be  suspended.  This  decision  was  af- 
firmed by  a  state  reviewing  officer.  The  board  then  sued  in 
federal  court,  seeking  reinstatement  of  the  expulsion.  The 
district  court  dismissed  the  complaint,  and  the  board 
appealed. 

Holding:  The  Fourth  Circuit  affirmed.  It  held  that  ex- 
pulsion is  a  change  in  placement,  which  triggers  the  pro- 
cedural protections  of  EACHA,  and  it  refused  to  overturn 
the  finding  that  Jerry's  handicap  caused  his  misbehavior. 
The  board  had  argued  that  expulsions  are  not  changes  in 
placement— or  if  EAHCA  applies  at  all,  it  applies  only  to 
expulsions  in  which  the  child's  misconduct  resulted  from 
an  inappropriate  placement,  not  from  the  disability  itself. 
The  court  rejected  this  view,  stating  that  all  expulsions  of 
handicapped  children  are  potentially  more  serious  than  other 
shifts  in  an  educational  program  and  must  be  accompanied 
by  the  procedural  safeguards  of  EAHCA. 

The  district  court's  decision— based  on  the  extensive 
administrative  record,  the  deposition  of  an  expert,  additional 
testimony,  and  with  proper  deference  given  to  the  decision 
of  the  state  hearing  officer— that  Jerry  could  not  be  expelled 
was  not  clearly  erroneous.  The  lower  court  had  applied  the 
correct  test:  if  the  misbehavior  was  caused  by  the  handicap, 
the  child  may  not  be  expelled;  any  other  rule  would  allow 
a  school  to  expel  a  child  for  behavior  over  which  he  had  lit- 
tle or  no  control.  Here  Jerry  was  aware  of  his  problems  with 
other  students,  and  this  lack  of  peer  approval  made  him  a 
"stooge"  ready  to  be  set  up.  The  court  also  recognized  a 
finding  that  a  child's  unacceptable  behavior  was  caused  by 
his  handicap  would  suggest  consideration  of  some  change 
in  the  child's  placement  or  a  less  harsh  form  of  disciplinary 
action,  rather  than  the  severe  sanction  of  expulsion. 


A  corollary  of  the  holding,  the  court  noted,  is  that 
after  the  EAHCA  procedures  have  been  observed,  it  is  deter- 
mined that  the  child's  behavior  was  not  caused  by  his  han- 
dicap, he  may  then  be  treated  in  the  same  manner  as  any 
other  student.  The  court  did  not  discuss  whether  some  level 
of  educational  services  must  be  provided  to  a  lawfully  ex- 
pelled child.  Also,  the  application  of  EAHCA  to  short-term 
suspension  was  not  an  issue  in  this  case,  though  the  court 
cited  other  cases  holding  that  a  short-term  suspension  is  not 
a  change  in  placement.— fw/Zv  Bemheim 


PTA  HAS  NO  CAUSE  OF  ACTION  IN  SCHOOL  CLOS- 
ING. Pleasant  View  Elementary  School  PTA  v.  Montgomery 
County  Board  of  Education,  763  E2d  652  (4th  Cir.  1985). 

Facts:  Following  its  policies  and  after  public  hearings, 
the  Montgomery  County  (Maryland)  Board  of  Education 
decided  to  close  28  schools  between  November  1981  and 
May  1982.  After  the  board  announced  its  decision  to  close 
Pleasant  View  Elementary  School,  the  school's  PTA  ap- 
pealed to  the  State  Board  of  Education.  A  hearing  officer 
affirmed  the  local  board's  decision,  and  the  State  Board 
adopted  the  hearing  officer's  decision.  The  PTA  appealed 
to  the  State  Circuit  Court,  which  dismissed  the  appeal  for 
lack  of  subject-matter  jurisdiction,  a  result  affirmed  by  the 
Maryland  Court  of  Special  Appeals.  The  Maryland  Court 
of  Appeals  refused  to  review  the  case.  The  PTA  then  sued 
in  federal  court,  claiming  a  denial  of  due  process  and  equal 
protection  and  a  violation  of  42  U.S.C.  §  1983  and,  in  a  pen- 
dent state  claim,  a  violation  of  rights  guaranteed  by  the  Ad- 
ministrative Procedures  Act.  The  district  court  dismissed 
all  claims,  and  the  plaintiffs  appealed. 

Holding:  The  Fourth  Circuit  affirmed.  There  was  no 
due  process  violation,  since  the  board  had  given  the  plain- 
tiffs notice  and  an  opportunity  to  be  heard,  the  minimal 
elements  of  due  process  required  by  Goodrich  v.  Newport 
News  School  Board,  143  F2d  225  (4th  Cir.  1984)  [see  School 
Law  Bulletin  16  (Winter  1985),  27].  The  equal  protection 
claim  was  properly  dismissed  because  the  PTAs  claim  did 
not  implicate  a  suspect  classification,  and  the  board's  deci- 
sion to  close  the  school  had  a  rational  basis  supported  by 
the  record.  With  the  dismissal  of  these  constitutional  claims, 
the  Section  1983  claim  was  properly  dismissed  because  that 
statute  creates  only  a  remedy,  not  any  substantive  right.  After 
dismissing  all  federal  claims,  the  district  court  had  the  discre- 
tion to  dismiss  the  pendent  state  claim,  and  there  was  no 
abuse  of  discretion  in  its  doing  so. 

DOCKING  PAY  WITHOUT  A  HEARING  IS  NOT  A 
DUE  PROCESS  VIOLATION  WHEN  ADEQUATE 
FOST-DEPRTVATION  REMEDIES  ARE  AVAILABLE. 


^r 
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Baltimore  v.  Board  of  Education,  No.  84-2279  (4th  Cir.  Ju- 
ly L  1985). 

Facts:  Gerald  Baltimore  and  eight  other  professional 
employees  of  the  Prince  George's  County  (Maryland)  Board 
of  Education  were  docked  one  day's  pay  for  alleged  abuse 
of  sick-leave  rights.  The  employees  sued  under  42  U.S.C. 
§  1983,  alleging  that  the  property  deprivation  was  intentional 
and  occurred  without  legal  authorization  or  a  hearing,  thus 
violating  their  right  to  due  process.  The  district  court  dis- 
missed the  complaint  for  failure  to  state  a  cause  of  action. 
The  plaintiffs  appealed. 

Holding:  The  Fourth  Circuit  affirmed  in  a  per  curiam 
opinion.  Because  adequate  post-deprivation  remedies  were 
available,  there  was  no  violation  of  due  process,  even  assum- 
ing that  withholding  pay  was  unjustified  and  accepting  that 
one  day's  pay  amounted  to  a  property  interest.  Relying  on 
Parratt  v.  Taylor.  451  U.S.  527  (1981),  and  Palmer  v.  Hud- 
son, 104  S.Ct.  3194  (1984).  the  court  stated  that  a  final 
deprivation  of  property  had  not  occurred  because  the 
employees  failed  to  pursue  the  post-deprivation  remedies 
available  under  state  law.  This  dispute  could  properly  be 
resolved  by  use  of  the  grievance  procedure  under  the  col- 
lective bargaining  agreement  or  by  an  action  in  state  court. 

DISMISSAL  OF  PROFESSORS  WHO  WERE  NOT 
MEETING  THE  LEGITIMATE  EXPECTATIONS  OF 
THEIR  EMPLOYER  WAS  NOT  RACIALLY  MOTI- 
VATED. Turner  V.  Barber-Scotia  College,  604  F  Supp.  1450 
(M.D.N.C.  1985). 

Facts:  Albert  Turner  and  Robert  Goetzman,  white 
males,  were  faculty  members  of  Barber-Scotia  College,  a 
predominantly  black  school  in  Concord,  North  Carolina. 
The  college  is  owned  by  the  United  Presbyterian  Church, 
U.S.A.  After  being  discharged,  each  man  sued  the  college, 
alleging  that  it  had  discriminated  against  him  because  of  his 
race,  in  violation  of  42  U.S.C.  §  1981  and  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended.  Each  also  alleged  that 
the  college  had  illegally  retaliated  against  him  for  pursuing 
his  Title  VII  rights.  The  cases  were  consolidated  for  trial. 

Holding:  The  court  entered  judgment  for  the  college 
because  the  plaintiffs  failed  to  show  illegal  discrimination 
based  on  race  or  in  retaliation  for  their  actions  under  Title 
VII.  Since  there  was  no  direct  evidence  of  discrimination, 
the  court  used  the  test  set  out  set  out  in  McDonnell  Douglas 
Corporation  v.  Green.  411  U.S.  792  (1973).  That  test  requires 
that  a  plaintiff  establish  a  prima  facie  case  of  illegal 
discrimination,  but  these  plaintiffs  had  insufficient  evidence 
to  do  so.  This  finding  was  enough  to  resolve  the  case  in  favor 
of  the  defendant,  but  the  court  went  on  to  state  that  even  if 
a  prima  facie  case  had  been  established,  the  reasons  the  col- 


lege articulated  for  the  dismissals— though  subjective— were 
legitimate,  and  nondiscriminatory  and  could  have  rebutted 
the  prima  facie  case.  The  president  of  the  college  had  testified 
that  the  professors  failed  to  meet  the  legitimate  expectations 
of  the  college.  In  the  president's  view,  the  school's  mission 
is  to  work  as  a  community  to  further  the  total  growth  of  each 
student.  Turner  and  Goetz  saw  the  school  as  a  more  profes- 
sional and  purely  academic  institution  and  were  not  ap- 
propriately interested  in  all  aspects  of  the  student's  growth- 
social  and  spiritual  as  well  as  intellectual.  It  was  this  failure 
to  be  part  of  the  total  community  effort,  not  race,  that  was 
the  determining  factor  in  the  decision  to  discharge  them. 

SIX-YEAR  STATUTE  OF  REPOSE  APPLIES  WHERE 
PLAINTIFF  SEEKS  DAMAGES  RESULTING  FROM 
ARCHITECT'S  FAULTY  DESIGN  OR  SUPERVISION. 

Trustees  of  Rowan  Technical  College  v.  J.  Hyatt  Hammond 
Associates  Inc.,  313  N.C.  230,  328  S.E.2d  274  (1985). 

Facts:  Rowan  Technical  College  (RTC),  a  community 
college  in  Salisbury,  North  Carolina,  contracted  in  1973  with 
J.  Hyatt  Hammond  Associates  for  architectural  and  engineer- 
ing services  in  the  construction  of  three  buildings  and  a 
teaching  auditorium.  RTC  contracted  with  Wagoner  Con- 
struction Company  for  the  acnial  construction.  In  1976  Ham- 
mond certified  to  the  college  that  Wagoner  had  completed 
the  construction  contract.  In  January  1982  RTC  discovered 
fractures  and  displacements  on  the  exterior  walls  of  each 
building.  These  defects,  which  required  extensive  repairs 
and  replacement,  were  not  reasonably  discoverable  before 
that  time.  RTC  sued  both  Hammond  and  Wagoner  in  April 
1982  for  breach  of  contract,  breach  of  express  and  implied 
warranties,  and  negligence  in  the  design  and  construction 
of  the  buildings. 

The  trial  court  granted  the  defendants'  motion  to  dismiss 
for  failure  to  state  a  claim  on  which  relief  could  be  granted 
because  the  claim  was  filed  more  than  four  years  after  it  ac- 
crued and  thus  was  time-barred  by  G.S.  l-15(c)  and  G.S. 
1-52(1).  RTC  appealed.  The  North  Carolina  Court  of  Ap- 
peals reversed  the  dismissal  as  to  the  construction  company, 
holding  that  this  claim  was  governed  by  G.S.  1-52(16),  which 
has  a  three-year  period  of  limitations  from  the  time  damage 
to  property  becomes  apparent  or  ought  reasonably  to  have 
become  apparent,  whichever  occurs  first.  The  court  affirmed 
the  dismissal  of  the  claim  against  Hammond,  stating  that 
this  action  was  governed  by  G.S.  l-15(c),  a  four-year  statute 
of  response  dealing  with  professional  malpractice  claims. 
RTC  appealed. 

Holding:  The  North  Carolina  Supreme  Court  reversed 
and  remanded,  holding  that  G.S.  1-50(5),  not  G.S.  l-15(c), 
applies  to  claims  against  architects  for  damages  resulting 
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from  faulty  design  or  supervision.  Although  G.S.  l-15(c) 
was  enacted  primarily  to  deal  with  malpractice  problems 
in  the  health-care  field,  it  is  broad  enough  to  encompass  pro- 
fessionals in  other  field.  However,  the  legislature  intended 
it  to  apply  to  malpractice  claims  only  against  professionals 
who  are  not  dealt  with  more  specifically  in  some  other 
statute.  G.S.  1-50(5)  deals  expressly  with  claims  arising  out 
of  defects  in  improvement  to  realty  caused  by  the  perfor- 
mance of  specialized  services  of  designers  and  builders  and 
is,  in  essence,  an  architect's  and  builder's  malpractice  statute. 
This  statute  of  repose  sets  a  time  limitation  of  six  years 
that  runs  from  the  date  of  completion  of  some  service  or 
construction.  It  applies  to  all  actions  against  architects  and 
others  described  in  the  statute  in  which  the  plaintiff  seeks 
damages  resulting  from  the  architect's  faulty  design  or  super- 
vision whether  the  damages  are  sought  merely  to  correct 
the  defect  or  as  a  result  of  some  further  injury  caused  by 
the  defect  [rejecting  North  Carolina  State  Ports  Authority 
V.  Fry  Roofing  Co. ,  294  N.C.  73,  240  S.E.2d  345  (1978)]. 

SUPERVISOR  WHO  HAS  HELD  HIS  POSITION  FOR 
AT  LEAST  THREE  CONSECUTIVE  YEARS  IS  PRO- 
TECTED BY  G.S.  115C-325(d)(2).  Faison  v.  Nm  Hanover 
Count}  Board  of  Education.  75  N.C.  App.  334,  300  S.E.2d 
511  (1985). 

Facts:  The  New  Hanover  County  Board  of  Education 
employed  James  Faison,  Jr. ,  as  director  of  vocational  educa- 
tion from  April  1977  through  the  1983  school  year.  In  March 
1983,  after  deciding  not  to  continue  Faison  in  this  position, 
the  board  offered  him  employment  as  a  junior  high  school 
teacher  at  a  lower  salary.  Faison  sought  review  of  this  demo- 
tion under  the  Fair  Employment  and  Dismissal  Act,  G.S. 
115C-325.  The  board  denied  this  request,  claiming  that  he 
had  not  attained  career  status  as  a  supervisor  because  he 
did  not  have  career  status  when  he  began  his  job  as  a  super- 
visor. Faison  sued,  seeking  reinstatement,  back  pay,  and  a 
declaratory  judgment  that  his  job  transfer  was  illegal.  The 
district  court  granted  Faison  partial  summary  judgment 
because  it  found  that  he  did  have  career  status  and  was  en- 
titled to  the  Act's  procedural  protections.  The  board  appealed 
this  order.  The  court  later  ordered  Faison's  reinstatement, 
but  it  was  stayed  pending  resolution  of  the  earlier  appeal. 

Holding:  The  North  Carolina  Court  of  Appeals  af 
firmed  the  order  allowing  partial  summary  judgment, 
holding  that  whether  or  not  he  had  previously  attained  career 
status  as  a  teacher,  a  person  who  has  performed  the  duties 
of  a  principal  or  of  a  supervisor  in  the  school  system  for 
three  consecutive  years  is  entitled  to  the  protections  of  G.S. 
115C-325  before  he  is  transferred  to  a  lower-paying  nonad- 
ministrative  position.  This  result  is  clear  under  the  statute 


as  amended  by  Chapter  700  of  the  1983  N.C.  Session  Laws.  / 
Although  the  language  of  G.S.  115C-325(d)(2)  was  am-  ' 
biguous  as  it  was  written  in  1981,  when  this  dispute  arose, 
the  legislanare's  intent  to  protect  employees  was  the  same. 
Faison  had  been  improperly  demoted  and  was  entitled  to 
a  salary  adjustment  to  compensate  for  any  loss  of  salary  and 
benefits  caused  by  the  demotion.  His  entitlement  to  his 
former  position  was  no  longer  a  justiciable  issue  because 
Faison  was  willing  to  waive  his  right  to  reinstatement  until 
a  proper  hearing  was  held. 


SOVEREIGN  IMMUNITY  ABOLISHED  IN  SOUTH 
CAROLINA.  McCall  by  Andrews  v.  Batson,  329  S.E.2d 

741  (S.C.  1985). 

Facts:  Defendants  Batson  and  the  school  district  of 
Greenville  County,  South  Carolina  demurred  to  an  action 
for  negligence  and  intentional  infliction  of  emotional  distress, 
asserting  that  tort  actions  against  it  were  barred  by  sovereign 
immunity.  (A  demurrer  is  an  assertion  that  the  complaint, 
even  if  the  facts  are  taken  to  be  true,  does  not  set  forth  a 
cause  of  action.)  The  Common  Pleas  Court  overruled  the 
demurrers,  and  the  school  district  appealed. 

Holding:  The  Supreme  Court  of  South  Carolina  af 
firmed  and  remanded  the  case.  The  court  abolished  sovereig 
immunity  as  it  applies  to  the  state  and  all  local  subdivisions 
of  government,  subject  to  these  limitations:  (1)  Sovereign 
immunity  will  not  bar  recovery  in  this  case.  (2)  Sovereign 
immunity  will  not  bar  recovery  in  any  case  pending  on  April 
18.  1985  (the  date  of  decision),  or  in  cases  filed  on  or  before 
July  1.  1986.  ifthe  defendant  has  liability  coverage.  Recovery 
may  not  exceed  the  limits  of  the  coverage,  (3)  Sovereign  im- 
munity will  not  apply  to  any  case  filed  after  July  1,  1986. 
(4)  This  opinion  does  not  abolish  the  immunity  that  applies 
to  all  legislative,  judicial ,  and  executive  bodies  and  to  public 
officials  who  have  discretionary  authority  for  action  taken 
in  their  official  capacities. 


IS  V— 


A  BOARD  OF  EDUCATION  MAY  DISQUALIFY  A 
MEMBER  FROM  PARTICIPATING  IN  A  HEARING 
FOR  LACK  OF  IMPARTIALITY.  Formal  Attorney 
General's  Opinion,  June  6,  1985. 

Question:  May  a  local  board  of  education  disqualify 
one  of  its  members  from  participating  in  a  grievance  hear- 
ing for  lack  of  impartiality? 

Opinion:  Yes.  The  board  has  the  authority  to  disqualify 
a  member  from  participating  in  a  hearing,  assuming  that 
the  board  has  properly  determined  that  the  member  cannot 
be  impartial  in  considering  a  particular  grievance.  (Ad- 
ministrative decision-makers  are  entitled  to  a  presumption 
of  honesty  and  integrity,  and  absent  a  showing  of  bias  stem- 
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ning  from  an  "extra-judicial  source,"  they  are  not  constitu- 
tionally precluded  from  making  the  determination  that  they 
are  directed  to  make. )  The  basis  of  this  authority  depends 
in  part  on  the  source  of  the  availability  of  the  hearing.  If  a 
hearing  is  required  by  the  federal  Constitution— as  when 
the  issue  is  the  deprivation  of  an  employee's  property  or  liber- 
ty interest  in  his  employment  or  the  suspension  of  a  student- 
all  the  elements  of  the  due  process  clause,  including  an  im- 
partial decision-maker,  must  be  met.  Although  no  North 
Carolina  statute  grants  boards  specific  authority  to  disquality 
a  board  member  who  cannot  be  impartial,  such  authority 
is  necessarily  implied.  Without  this  power  a  board  cannot 
protect  the  rights  of  its  employees  and  students,  cannot  en- 
force G.S.  115C-36,  cannot  comply  with  the  oath  of  office, 
and  cannot  protect  the  board  itself  against  legal  liability. 

Other  hearings  are  required  not  by  the  Constitution  but 
by  statute  or  regulation— for  example,  by  G.S.  115C-244  and 
^5(c).  Though  these  statutes  do  not  expressly  require  boards 
to  act  impartially,  that  responsibility  is  an  implied  part  of 
their  duty. 

In  addition,  boards  are  specifically  authorized  by  G.S. 
115C-45(c)  to  permit  fewer  than  all  of  their  members  to  hear 
appeals.  There  is  no  statutory  limitation  on  the  exercise  of 
this  discretion,  and  if  a  board  determines  that  a  member 
.ihould  not  participate— whatever  the  reason— its  action  has 
been  authorized  by  the  General  Assembly. 

SBE  HAS  AUTHORITY  TO  SET  THE  NUMBER  OF 
HOURS  PUBLIC  SCHOOL  EMPLOYEES  MUST 
WORK  IN  ORDER  TO  BE  PAID  UNDER  THE  SBE'S 
SALARY  SCHEDULE.  Fonnal  Attorney-  General's  Opin- 
ion. July  24,  1985. 

Question:  Is  the  State  Board  of  Education  (SBE) 
authorized  to  prescribe  the  number  of  hours  that  certified 
and  noncertified  employees  of  a  local  board  of  education 
must  work  in  order  to  receive  the  salary  in  the  SBE's  salary 
schedule? 

Opinion:  Yes.  The  SBE  may  set  the  number  of  hours 
both  certified  and  noncertified  employees  must  work  in  order 
to  be  paid  under  the  SBE's  salary  schedule.  In  regard  to 
noncertified  employees,  G.S.  115C-12(16)  directs  the  SBE 
to  adopt  salary  schedules  and  authorizes  the  SBE  to  adopt 
all  rules  necessary  to  implement  these  schedules.  The  SBE 
could  determine  that  setting  total  work  hours  is  necessary 
in  order  to  assure  that  the  amount  of  work  for  which  the  salary 
is  intended  to  provide  compensation  is  performed  and  to 
assure  that  all  similarly  situated  noncertified  employees 
M-cceive  the  same  per-hour  salary.  It  is  likely  that  the  General 
"*vssembly  intended  the  SBE  to  adopt  such  a  requirement, 
since  G.S.  115C-12(16)(c)  requires  the  SBE  to  classify  sup- 


port positions  in  terms  of  pay  grades  included  in  the  salary 
schedule  of  the  State  Personnel  Commission,  which  is  based 
on  a  40-hour  workweek.  The  SBE's  authority  to  establish 
salary  schedules  for  certified  employees  is  derived  from  the 
State  Constitution  and  the  General  Statutes.  Section  5,  Ar- 
ticle IX  of  the  North  Carolina  Constitution  requires  the  SBE 
to  make  all  needed  rules  and  regulations  for  the  supervi- 
sion and  administration  of  the  public  school  system.  The 
authority  to  fix  the  salary  carries  with  it  the  authority  to  fix 
the  amount  of  work  required  in  order  to  earn  that  salary. 
The  General  Assembly  conferred  this  authority  in  G.S. 
115C-12(g),  -272(a),  -284(c),  -296,  and  -315(d).  G.S. 
115C-48(a)  and  -47(11)  give  local  boards  only  the  authority 
to  establish  the  length  of  the  school  day  for  students,  not 
the  length  of  the  work  week  for  state-funded  employees. 

STUDENTS  WHO  TRANSFER  FROM  ONE  SCHOOL 
SYSTEM  TO  ANOTHER  MUST  BE  PERMITTED  TO 
PARTICIPATE  IN  EXTRACURRICULAR  AC- 
TIVITIES. Fonnal  Attorney  General's  Opinion,  August  12, 
1985. 

Question:  May  local  boards  of  education  make 
agreements  that  permit  students  to  transfer  from  one  school 
system  to  another  but  prohibit  them  from  participating  in 
extracurricular  activities  at  the  school  to  which  they  are 
assigned? 

Opinion:  Local  boards  that  permit  a  student  to  transfer 
from  one  school  system  to  another  may  not  condition  the 
transfer  on  relinquishment  of  the  privilege  of  participating 
in  extracurricular  activities  absent  some  exceptional  cir- 
cumstances. G.S.  115C-366  authorizes  boards  to  agree  to 
transfers  and  to  set  the  terms  and  conditions  of  the  transfer. 
The  principles  oUn  re  Vamer,  266  N.C.  409,  146  S.E.2d 
710  (1966),  that  govern  the  initial  transfer  decision  also  apply 
to  the  terms  and  conditions,  if  any,  that  may  attach  to  a 
transfer.  These  decisions  must  be  based  on  the  child's  best 
interest,  unless  granting  the  transfer  will  interfere  with  the 
proper  administration  of  the  school  to  which  the  child  seeks 
reassignment  or  will  endanger  the  proper  instruction,  health, 
or  safety  of  the  other  children  enrolled  there.  Absent  some 
exceptional  circumstances,  it  is  in  the  best  interest  of  a 
transfer  student  to  participate  in  extracurricular  activities 
on  the  same  basis  as  other  students,  and  this  participation 
should  not  be  detrimental  to  the  welfare  of  other  students. 

The  Attorney  General  also  noted  that  a  transfer  student's 
eligibility  to  participate  in  interscholastic  athletics  is  governed 
by  State  Board  of  Education  regulations.  These  regulations, 
which  are  made  binding  on  local  boards  by  G.S.  I15C-47(4), 
cannot  be  altered  by  local  boards  as  part  of  a  transfer 
agreement.  ■ 
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